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TAXES 
 
Hatch and Ryan Request Input and Get 
Quick and Clear Response from 
“Disappointed” Small Business and Pass-
Through Entities 
 
Key Points: 

 The Senate Finance Committee Chairman 
and House Ways and Means Chairman 
circulated a letter to business groups asking for 
ideas on business tax reform 

 Several key groups indicate they are 
‘disappointed’ with the request and respond 
that piecemeal, two-step or corporate-only 
reform is the wrong course and only 
comprehensive reform should be pursued 

 This development demonstrates difficulty in 
business-only approach given many businesses 
in America are organized as pass-throughs 
and therefore pay at individual tax rates 

 
This week, Senate Finance Committee 
Chairman Orrin Hatch (R-UT) and House 
Ways and Means Committee Chairman Paul 
Ryan (R-WI) circulated a letter to business 
groups asking for ideas on business tax reform.  
They sought input on how to accommodate 
pass-through entities in tax reform legislation 
that lowers the corporate rate but not the 
individual tax rate.  The letter signaled the pair 
will pursue a method to lower the effective tax 

This Week in Congress 

 House – The House passed the “Death Tax Repeal Act of 2015” (H.R. 1105); the 
“Permanent State & Local Tax Deduction Act” (H.R. 622); the “Preserving 
Access to Manufactured Housing Act of 2015” (H.R. 650); the “Mortgage Choice 
Act of 2015” (H.R.685); the “Capital Access for Small Community Financial 
Institutions Act of 2015” (H.R. 299); the “SAFE Act Confidentiality and Privilege 
Enhancement Act” (H.R. 1480); and the “Fair Treatment for All Gifts Act” (H.R. 
1104). 

 Senate – The Senate passed the “Medicare Access and CHIP Reauthorization Act 
of 2015” (H.R. 2). 

 
Next Week in Congress 

 House – The House is expected to consider the “Protecting Cyber Networks Act 
(H.R. 1560) and the “National Cybersecurity Protection Advancement Act of 
2015” (H.R. 1731).  

 Senate – The Senate is expected to resume consideration of the “Justice for Victims of 
Human Trafficking Act” (S. 178); and vote on the motion to proceed to the “Iran 
Nuclear Agreement Review Act” (S. 615). 
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rate on pass-through businesses, while 
admitting the statutory rates are less likely to 
change.  The letter asks for a response by May 
31 due to the tight legislative timeline for any 
sort of tax reform to advance before the 
Presidential election cycle begins.   
 
Within days, the response from the small 
business community has shown the challenges 
of crafting a business-only tax reform plan. A 
group of 71 national business associations, 
including the National Federation of 
Independent Business, the International 
Franchise Association, the S-Corporation 
Association and many others, have responded 
negatively to the letter urging that 
comprehensive tax reform is the only approach 
that works. The letter indicated that no 
“combination of credits, deductions or 
exclusions will bring about tax rate parity” 
between corporations and small businesses.    
The group letter added that “[t] he only way to 
accomplish this is through a comprehensive 
approach to tax reform. We believe that we 
have clearly and consistently communicated 
this position to you and your staffs and we 
reiterate it here.” 
In response to the letter, the Coalition for Fair 
Effective Tax Rates asserted that Congress 
should not consider an approach that would 
disadvantage businesses that employ two-thirds 
of American workers, create more jobs and pay 
more in taxes. Generally, the overwhelming 
reaction of the business community appears to 
have marshaled support to address individual 
and business taxes together, insisting that 
comprehensive tax reform is the best remedy.  
 
The Administration has signaled a willingness 
to engage in some sort of business tax reform 
that lowers the corporate tax rate, but has given 
little additional detail on how to treat pass-
through entities and has resisted any individual 
rate reductions on higher income earners – 

which is how pass-through businesses are 
taxed.   
 
This week’s developments really offer clear 
insight as to the difficulty of tax reform and a 
business-only approach on it. 
 
House Passes Seven IRS Bills Tied to 
Administrative Issues Along With Estate 
Tax Repeal and a Bill to Make Permanent 
the State and Local Tax Deduction 
 
Key Points: 

 House passes seven IRS accountability bills  

 House is expected to pass a bill to repeal the 
estate and generation-skipping transfer taxes 
and a bill to make permanent the deduction for 
state and local taxes 

 
Last week, House Majority Leader Kevin 
McCarthy (R-CA) circulated a memorandum to 
House Republicans outlining the House agenda 
for the month of April which included several 
categories of tax reform bills to be considered. 
So far, the House has passed a series of seven 
bills, each focusing on Internal Revenue Service 
(IRS) accountability, a response to IRS 
targeting of conservatives for their political 

Upcoming Dates 
May 31, 2015: Highway Trust Fund 
patch and MAP-21 extension expires 
June 1, 2015: PATRIOT Act Section 215 
authority expires 
June 30, 2015: Export-Import Bank 
reauthorization expires 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
September-October 2015: CBO 
projects that the Department of the 
Treasury will have exhausted its 
extraordinary measures 
 

 

 

 

 

 
 
 

http://www.williamsandjensen.com/


Williams & Jensen – Washington Update April 17, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 3 of 35 

beliefs.  
 
In a second set of tax bills considered, the 
House passed the “Death Tax Repeal Act of 
2015” (H.R. 1105) by a 240-179 vote,  which 
would repeal the estate tax and the generation-
skipping transfer tax and retains the gift tax 
with a top marginal gift tax rate of 35 percent.  
The House also passed by a 272-152 vote, H.R. 
622, would make Permanent the Deduction for 
State & Local taxes. Both bills are sponsored by 
House Ways and Means Committee Health 
Subcommittee Chairman Kevin Brady (R-TX).  
Though both are expected to pass the full 
House, the President has already issued veto 
threats for both bills, as expected since the 
Administration recently proposed repealing 
stepped up basis on inheritance at death.   
 
Budget Conferees Set April 20 Meeting for 
Conference Committee; Reconciliation 
Seen as Unlikely Vehicle for Tax Reform  
 
Key Points: 

 House and Senate Budget Conference 
Committees will meet next week to begin 
working toward a possible joint resolution 

 The budget process is unlikely to produce and 
effort to advance tax reform through budget 
reconciliation 

 
As both chambers work toward coming to an 
agreement on a FY 2016 budget resolution, 
House and Senate conference committee 
conferees meet next week to begin negotiating 
a final fiscal blueprint that can pass both 
chambers of Congress. Each Committee will 
begin this process with their respective budget 
proposals produced in either chamber in 
March. Both the House and the Senate budget 
plans aim for balance within their 10-year 
budget windows through a combination of 
spending cuts but key differences remain with 
respect to restrictions on funding for national 

defense, the parameters of later follow-on 
legislation that would not be subject to 
filibuster in the Senate and limits on changes in 
mandatory spending programs that are often 
used to boost spending in appropriations bills.  
House leaders have said that they hope to have 
completed the joint resolution by the beginning 
of May. 
 
Senate Conference Committee Members 
include all members of the Senate Budget 
Committee. In the House the conferees 
include: House Budget Committee Chairman 
Tom Price (R-GA) and Representatives Todd 
Rokita (R-IN); Mario Diaz-Balart (R-FL); 
Diane Black (R-TN); John Moolenaar (R-MI); 
House Budget Committee Ranking Member 
Chris Van Hollen (D-MD); Representatives 
John Yarmuth (D-KY) and Gwen Moore (D-
WI). 
 
With respect to budget reconciliation, Senate 
Finance Committee Chairman Orrin Hatch (R-
UT) said this week he does not expect that the 
Senate will use budget reconciliation to advance 
tax changes.  To the contrary, the Senate 
Finance Committee working groups for tax 
reform will continue to review comments and 
submission from the public on ideas for 
reforming areas of the tax code. Moreover, 
House Speaker John Boehner (R-OH) also said 
he is not ready to commit to rebuilding the tax 
code through the use of reconciliation.  
 
Congressional Democrats Re-Introduce 
Anti-Inversions Bill 
 
Key Points: 

 Congressional Democrats re-introduce anti-
inversions bill 

 
This week, a group of Democrats introduced 
legislation aimed at preventing federal contracts 
from going to companies that have undergone 
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a corporate inversion to lower their federal tax 
liability. The House version, the “No Federal 
Contracts for Corporate Deserters Act” (H.R. 
1809), is sponsored by House Ways and Means 
Committee ranking Member Sander Levin (D-
MI) and Representative Lloyd Doggett (D-TX), 
and the Senate version, the “American Business 
for American Companies Act”,  is sponsored 
by Senate Minority Whip Dick Durbin (D-IL) 
and Senators  Jack Reed (D-RI), Sheldon 
Whitehouse (D-RI) and Al Franken (D-MN).  
 
The bill is a reintroduction of a bill introduced 
in July of 2014 by former Senator Carl Levin 
(D-MI) and Durbin. Last year, the House 
version was sponsored by Representative Rosa 
DeLauro (D-CT), Doggett and Levin. The bill 
would bar contracts from going to businesses 
that incorporate overseas, are majority-owned 
by shareholders of the old U.S. corporation, 
and do not have substantial business 
opportunities in the foreign country in which 
they are incorporating.  
 
Sanders Introduces Bill Targeting 
Corporations That “Move Profits, Jobs and 
Facilities Offshore” 
 
Key Points: 

 Senator Bernie Sanders (I-VT) introduces bill 
targeting corporations who move profits, jobs 
and facilities offshore 

 
This week Senate Budget Committee Ranking 
Member Bernie Sanders (I-VT, caucuses with 
the Democrats) introduced the “Corporate Tax 
Dodging Prevention Act“ which targets U.S. 
corporations that “move their profits offshore” 
to reduce federal tax liability.  Specifically, the 
legislation would repeal deferral of U.S. 
taxation on earnings, implementing current 
taxation of worldwide income earned offshore. 
The legislation would take away the tax 
incentives for corporations to move jobs 

offshore or to shift profits offshore because the 
U.S. would tax their profits no matter where 
they are generated (full worldwide taxation 
regime in contrast to current worldwide system 
which includes deferral of income earned 
overseas).  Below is a summary of the main 
points of the legislation: 

 End deferral of foreign earnings – 
effectively moving to full current 
worldwide taxation while allowing 
foreign tax credits against those 
earnings; 

 Modify rules for dual capacity 
taxpayers, oil companies who receive 
foreign tax credits based on certain oil 
royalties paid to foreign countries 
($11.566 billion/10 years); 

 Implement country-by-country baskets 
(limits) for foreign tax credits; 

 Apply a management and control test 
to determine corporate residency; 

 Adopt the Obama Administration 
proposal on earnings stripping, disallow 
interest deductions for debt that 
exceeds a relative leverage test 
comparing the debt of the company to 
the corporate group and the income as 
compared to the entire corporate 
group, or allow a 10% of the modified 
income safe harbor for interest 
deduction ($64.32 billion/10 years); and 

 Treat ‘inverted’ companies as domestic 
if more than 50% of the same U.S. 
company shareholders remain the same 
post-transaction that occurs after May 
8, 2014 (down from 80% in current law 
section 7874) ($16.34 billion /10 years). 

 
The bill itself is very unlikely to move, but the 
proposals within are worth noting if only 
because they represent a set of politically-
driven tax proposals that Sanders has put 
forward as a means to limit incentives to “ship 
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jobs overseas,” and thus it may have some 
political and potentially policy relevance as the 
debate continues on how the U.S. taxes 
companies abroad.  

 
Upcoming Hearings and Events 
 
April 22 
IRS and Tax Filing Issues: The House Ways 
and Means Subcommittee on Oversight will 
hold a Subcommittee hearing on the 2015 tax 
filing season and general operations at the IRS. 
 
April 23 
Medical Device Tax Impact: The Senate 
Finance Subcommittee on Health Care will 
hold a Subcommittee hearing titled “A Fresh 
Look at the Impact of the Medical Device Tax 
on Jobs, Innovation and Patients.” 
 
Finance Nominations: The Senate Finance 
Committee will hold a full Committee 
Confirmation Hearing to consider the 
following nominations: Anne Elizabeth to be 
Deputy Undersecretary of the Treasury; Brodi 
L. Fontenot to be Chief Financial Officer of 
the Treasury; Rafael J. Lopez to be 
Commissioner on Children, Youth and 
Families, Department of Health and Human 
Services 

 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     

 
TRADE 
 
Chairmen Introduce Bipartisan “Fast-
Track” Trade Promotion Authority 
Legislation 
 
Key Points: 

 House and Senate leaders introduce bipartisan 
“Fast-Track” Trade Promotion Authority 
(TPA) 

 TPA is needed before the Administration can 
move forward with pending trade negotiations 
on the Trans-Pacific Partnership and the 
Transatlantic Trade and Investment 
Partnership 

 
This week, Senate Finance Committee 
Chairman Orrin Hatch (R-UT), Ranking 
Member Ron Wyden (D-OR) and House Ways 
and Means Committee Chairman Paul Ryan (R-
WI) introduced The Bipartisan Congressional 
Trade Priorities and Accountability Act of 
2015  bipartisan “Fast-Track” Trade Promotion 
Authority (TPA) legislation that would let the 
White House send Congress trade pacts for 
votes without amendment. The bill provides a 
framework for Congress to partner with the 
Obama Administration in the pursuit of trade 
agreements and establishes new trade-
negotiating objectives including measures to 
combat currency manipulation, and eliminate 
barriers to innovation and digital trade, among 
others. Updated provisions address 
government involvement in cyber theft, and 
measures to protect trade secrets and 
intellectual property. The bill also modifies 
TPA procedures to enhance accountability of 
the Executive Branch and strengthens 
Congressional oversight. Finally, the measure 
creates a new mechanism for the removal of 
expedited procedures for a trade agreement if, 
in the judgment of either the House or Senate, 
that agreement does not meet the requirements 
of TPA. 
 
The bill is designed to pave the way for 
Congress to approve the Trans-Pacific 
Partnership (TPP), and the Transatlantic Trade 
and Investment Partnership (T-TIP), two 
negotiations the Administration hopes to 
complete this year to increase trade exposure 
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with other nations. However, as a practical 
matter Congress must first implement TPA 
before negotiations on TPP and T-TIP can 
proceed to a conclusion or be finalized. 
 
Upcoming Hearings and Events 
 
April 21 
Agriculture Trade with Cuba: The Senate 
Agriculture, Nutrition and Forestry Committee 
will hold a hearing titled “Opportunities and 
Challenges for Agriculture Trade with Cuba.” 
Scheduled witnesses include: Michael T. Scuse, 
Undersecretary, Farm and Foreign Agriculture 
Services, USDA; Matthew Borman, Deputy 
Assistant Secretary, Bureau of Industry and 
Security, Department of Commerce; John 
Smith, Acting Director, Office of Foreign 
Assets Control, Department of the Treasury; 
Michael V. Beall, President and CEO, National 
Cooperative Business Association; Terry 
Harris, Senior Vice President, Riceland Foods; 
Ralph Kaehler, Farmer and Owner, Kaehler 
Cattle Company; Doug Keesling, Wwner, 
Keesling Farms, Kansas Wheat; C. Parr 
Rosson, III, Professor and Department Head, 
Department of Agriculture Economics, Texas 
A&M University 
 
TBD 
Trade Promotion Authority Markup: The 
Senate Finance Committee is likely to hold a 
full Committee markup of The Bipartisan 
Congressional Trade Priorities and 
Accountability Act of 2015 on Wednesday or 
Thursday but this has yet to be decided for 
certain. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
 
 

FINANCIAL SERVICES 
 
House Appropriations Subcommittee 
Considers FY16 Budget Request for the 
SEC 
 
Key Points:  

 SEC Chair Mary Jo White testifies on the 
FY 2016 budget request for the SEC and 
provides updates on agenda items including 
equity market structure, oversight of investment 
advisers, and information technology initiatives.  

 White suggests the SEC is moving forward 
with a fiduciary rule for broker-dealers but is 
in the “beginning stages.”  

 
On April 15, the House Appropriations 
Committee’s Financial Services and General 
Government Subcommittee held a hearing to 
discuss the fiscal year 2016 budget request for 
the Securities and Exchange Commission 
(SEC). The hearing focused on the staffing and 
budgetary needs of the SEC, equity market 
structure, implementation of the Dodd-Frank 
Act (DFA) and the JOBS Act, bond market 
liquidity, and the Financial Stability Oversight 
Council (FSOC) systemically important 
financial institution (SIFI) designation process. 
Chairman Ander Crenshaw (R-FL) stated that 
while the SEC is funded by fees, Congressional 
oversight of the use of those funds remains 
important.  He noted that the SEC is 
requesting a 15 percent increase from FY15 
requested levels, and that the SEC’s budget has 
increased 255 percent over the years, more so 
than any other agency. Ranking Member Jose 
Serrano (D-NY) stated the SEC is the “cop on 
Wall Street” and he supports the SEC request 
to increase personnel in compliance and 
examinations.  
 
Crenshaw and Representative Jamie Herrera-
Beutler (R-WA) raised concerns over the 
Department of Labor’s (DOL) recently re-
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proposed rule on the definition of fiduciary 
under the Employee Retirement Income 
Security Act of 1974 (ERISA). Crenshaw 
explained that the Dodd-Frank Act (DFA) 
provided the SEC the authority to develop a 
fiduciary standard for broker-dealers but 
suggested that a “regulatory conflict” will be 
created by the DOL acting separately. SEC 
Chair Mary Jo White noted the SEC has been 
focused on this issue for a long time and did 
provide technical assistance to the DOL on 
their proposal.  She explained the SEC is in the 
beginning stages of their rulemaking process 
and will “proceed very carefully.”   
 
White explained in testimony that the SEC’s 
new equity market structure advisory 
committee will “provide a formal mechanism 
through which the Commission can receive 
advice and recommendations specifically 
related to equity market structure issues” that 
will assist the SEC as it examines a broad range 
of market structure issues “focused on high 
frequency trading and fairness, market 
transparency, trading venue regulation, 
mitigating broker conflicts, and critical market 
infrastructure.” She also noted that the SEC 
staff continues to examine ways to improve 
fixed income securities (including municipal 
and corporate bonds) market structure and “is 
developing a far-ranging package of measures 
for enhancing the asset management industry’s 
risk monitoring and regulatory safeguards.” In 
response to questions, White stated that the 
SEC is consulted on issues pertaining to 
designation of systemically important financial 
institutions (SIFIs) by the Financial Stability 
Oversight Council (FSOC). In her testimony 
she noted that a top priority of the budget 
request is to hire 225 additional examiners 
“primarily to conduct additional examinations 
of investment advisers” and that the SEC 
budget request includes full use of the Reserve 
Fund to build on its information technology 

initiatives.  
 
Joint Committee Hearing on 
Reauthorization of the Export-Import Bank 
  
Key Point: 

 The House Financial Services Committee’s 
Monetary Policy and Trade Subcommittee held 
a joint hearing with the House Oversight and 
Government Reform Committee’s Healthcare, 
Benefits and Administrative Rules 
Subcommittee on reform of the Export-Import 
Bank. 

 
On April 15, the House Financial Services 
Committee’s Monetary Policy Subcommittee 
and Trade held a joint hearing with the 
Committee on Oversight and Government 
Reform’s Health Care, Benefits and 
Administrative Rules Subcommittee on reform 
the Export-Import Bank (“Ex-Im Bank” or 
“the Bank”) of the United States. The Ex-Im 
Bank charter expires on June 30. The hearing 
focused on the role and impact of the Ex-Im 
Bank, the 2012 reauthorization requirements, 
Government Accountability Office (GAO) and 
the Office of the Inspector General (OIG) 
recommendations for the Ex-Im Bank, and the 
impacts of ending export subsidies.  Monetary 
Policy and Trade Subcommittee Chairman Bill 
Huizenga (R-MI) said since its creation the Ex-
Im Bank’s taxpayer subsidy has grown to a 
$140 billion cap and many fear that taxpayer-
backed loan guarantees put taxpayer dollars at 
significant risk. Ranking Member Gwen Moore 
(D-WI) suggested attacks on the Ex-Im Bank 
are part of a larger goal to dismantle any 
program that offers government assistance. 
Financial Services Committee Ranking Member 
Maxine Waters (D-CA) noted her bill, the 
“Promoting U.S. Jobs Through Exports Act of 
2015” (H.R. 1031), would reform and 
reauthorize the Bank and indicated it has the 
support of 190 House Democrats. 
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Ex-Im Bank Chairman and President Fred 
Hochberg stated that small businesses and 
suppliers would be the first to feel the impact 
of a closure of the Ex-Im Bank as foreign 
buyers begin to purchase goods from U.S. 
competitors.  Hochberg stated the mission is to 
support U.S. jobs when financing is not 
available in the private sector or to level the 
competitive playing field. Representative John 
Carter (R-TX) suggested the Ex-Im Bank is a 
missed opportunity to generate income for the 
country. He suggested there should be a price 
for having the full backing of the U.S. 
government. Several Members suggested the 
Ex-Im Bank does not support small businesses 
but instead serves the needs of only a small 
number of large companies. However, Waters 
suggested that other nations are taking 
advantage of the U.S.’s inability to move 
forward on Ex-Im reauthorization. 
 
The Senate Banking Committee is scheduled to 
hold two hearings in early June to examine the 
reauthorization of the Export-Import Bank.  
 
House Financial Services Panel Discusses 
Private Sector Involvement in Affordable 
Housing 
 
Key Point: 

 The House Financial Services Committees’ 
Housing and Insurance Subcommittee held a 
hearing to look at the role of the private sector 
in affordable housing. 

  
On April 16, the House Financial Services 
Committee’s Housing and Insurance 
Subcommittee held a hearing on the “The 
Future of Housing in America: Increasing 
Private Sector Participation in Affordable 
Housing.” The hearing focused on the need for 
affordable housing, the Moving to Work 
(MTW) program, whether public/private 

partnerships are important in affordable 
housing, and whether there should be a 
consolidation of federal housing programs. 
Chairman Blaine Luetkemeyer (R-MO) stated 
Congress has spent thousands of dollars 
funding the Department of Housing and Urban 
Development (HUD) yet there are thousands 
of citizens in need of affordable housing. He 
stated it is time to look at reasonable reforms 
to HUD. Ranking Member Emanuel Cleaver 
(D-MO) stated Congress has a duty to take care 
of the most vulnerable. He stated this is about 
investing in programs to ensure the most 
vulnerable are not living in an unsafe and 
unsanitary environment. 
 
Department of Labor Releases Proposed 
Rule on Fiduciary Duty for Retirement 
Investment Advisers   
 
Key Point: 

 The Department of Labor released a proposed 
rule aimed at protecting consumers from 
conflicts of interest in giving retirement 
investment advice.  

 
On April 14, the Department of Labor released 
a proposed rule intended to “mitigate the 
effects of conflicts of interest in the retirement 
investment marketplace.”  The proposed rule 
would define who is a “‘fiduciary’ of an 
employee benefit plan under the Employee 
Retirement Income Security Act of 1974 
(ERISA) as a result of giving investment advice 
to a plan or its participants or beneficiaries”, 
including an individual retirement account 
(IRA). The proposal would require retirement 
investment advisers and their firms to 
“formally acknowledge their fiduciary status 
and enter into a contract with their customers 
in which they commit to fundamental 
standards of impartial conduct.” In 2010, the 
DOL first proposed a fiduciary standard for 
retirement investment advice.   
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Several proposed exemptions are included in 
the proposal. The proposal includes the “Best 
Interest Contract Exemption” which would 
allow commissions and revenue share that may 
be received in connection with the advice given 
to retail retirement investors. The exemption 
“requires the firm and the adviser to 
contractually acknowledge the fiduciary status, 
commit to adhere to basic standards of 
impartial conduct, adopt policies and 
procedures reasonably designed to minimize 
the harmful impact of conflicts of interest, and 
disclose basic information on their conflicts of 
interest and on the cost of their advice.” The 
proposal includes a new exemption for 
“principal transactions” in which advisers sell 
certain debt securities out of their own 
inventory, as well as an amendment to an 
exemption that would permit advisers to 
receive compensation for extending credit to 
plans or IRAs to avoid failed securities 
transactions. In addition, the proposal seeks 
comment on whether a separate exemption is 
needed “to allow advisers to receive otherwise 
prohibited compensation in certain high-quality 
low-fee investments subject to fewer 
conditions.” The proposal states the intent of 
DOL to “enable advisers and their firms to 
give advice that is in the best interest of their 
customers, without disrupting common 
compensation arrangements”.  
 
Under the Dodd-Frank Act (DFA) the SEC 
was granted authority under section 913 to 
consider a fiduciary standard for broker-dealers 
and investment advisers. Securities and 
Exchange Commission (SEC) Chair Mary Jo 
White has indicated that the SEC is moving 
forward on their section 913 authorities but is 
in the “beginning stages.” The current DOL 
proposal is subject to a 75 day comment 
period. Also released with the proposed rule is 

a regulatory impact analysis, FAQs, and a fact 
sheet.   
 
House Panel Holds Hearing on CFTC 
Reauthorization 
 
Key Point: 

 Subcommittee Chairman Austin Scott (R-
GA) stated that he hopes to pass a CFTC 
reauthorization bill “sooner rather than later.” 

 
On April 14, the House Agriculture 
Committee’s Commodity Exchanges, Energy 
and Credit Subcommittee held a hearing to 
examine issues related to reauthorizing the 
Commodity Futures Trading Commission 
(CFTC). CFTC Commissioners Sharon Bowen; 
J. Christopher Giancarlo; and Mark Wetjen 
testified. 
 
Chairman Austin Scott (R-GA) suggested that 
reauthorization should help the Commission to 
function more efficiently, and that he hopes to 
pass a reauthorization “sooner rather than 
later,” but he did not offer a specific timeline. 
 
Ranking Member David Scott (D-GA) stressed 
the need to reauthorize the CFTC through a 
bipartisan process. He said the CFTC must 
ensure that there is a level playing field in the 
derivatives markets. He noted that the House 
passed a CFTC reauthorization bill last year 
and will be working on a similar package this 
year. He expressed interest in the international 
recognition of clearinghouses and other cross-
border regulations, and he stressed the need to 
provide the CFTC with adequate resources to 
do its job. 
 
Giancarlo suggested that a CFTC 
reauthorization bill should address five areas: 
special entity utilities; swap execution facility 
(SEF) core principles; the swap dealer de 
minimis level; the swap data repository (SDR) 

http://www.williamsandjensen.com/
http://www.dol.gov/ebsa/pdf/conflictsofinterestria.pdf
http://www.dol.gov/featured/ProtectYourSavings/faqs.htm
http://www.dol.gov/protectyoursavings/FactSheetCOI.pdf
http://www.dol.gov/protectyoursavings/FactSheetCOI.pdf
http://agriculture.house.gov/hearing/subcommittee-commodity-exchanges-energy-and-credit-%E2%80%93-public-hearing
http://agriculture.house.gov/sites/republicans.agriculture.house.gov/files/images/Bowen%20Testimony.pdf
http://agriculture.house.gov/sites/republicans.agriculture.house.gov/files/images/Giancarlo%20Testimony.pdf
http://agriculture.house.gov/sites/republicans.agriculture.house.gov/files/images/Wetjen%20Testimony.pdf


Williams & Jensen – Washington Update April 17, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 10 of 35 

indemnification provision; and initial margin on 
internal risk transfers. 
 
House Passes Eight Financial Services 
Bills 
 
Key Points: 

 The House passed eight financial services bills 
on issues relating to privacy notices, Federal 
Home Loan Bank membership for privately 
insured credit unions, manufacturing housing 
lending, Qualified Mortgages, rural lending, 
CFPB advisory committee transparency, and 
other matters. 

 The White House issued two Statements of 
Administration Policy recommending that the 
President veto H.R. 685, the Mortgage Choice 
Act, and H.R. 650, the Preserving Access to 
Manufactured Housing Act. 

 
This week, the House voted passed the 
following eight bills that were reported by the 
House Financial Services Committee earlier 
this year..  

 The “Capital Access for Small 
Community Financial Institutions Act 
of 2015” (H.R. 299), introduced by 
Representative Steve Stivers (R-OH), 
which would amend the Federal Home 
Loan Bank Act to allow privately 
insured credit unions to be eligible for 
membership in the Federal Home Loan 
Bank (FHLB) System. H.R. 299 was 
agreed to by voice vote. 

 The “Eliminate Privacy Notice 
Confusion Act” (H.R. 601), introduced 
by Representative Blaine Luetkemeyer 
(R-MO), which would exempt from its 
annual privacy policy notice 
requirement any financial institution 
which provides nonpublic personal 
information in accordance with 
specified requirements, and has not 
changed its policies and practices with 

regard to disclosing nonpublic personal 
information. H.R. 601 was agreed to by 
voice vote. 

 The “Preserving Access to 
Manufactured Housing Act of 2015” 
(H.R. 650), introduced by 
Representative Stephen Fincher (R-
TN), which would to amend the Truth 
in Lending Act (TILA) to modify the 
definitions of a mortgage originator and 
a high-cost mortgage. H.R. 650 was 
passed by a vote of 263 – 162. 

 The “Mortgage Choice Act of 2015” 
(H.R. 685), introduced by 
Representative Bill Huizenga (R-MI), 
which would amend the Truth in 
Lending Act to modify the definition of 
“points and fees” for purposes of 
determining whether a mortgage can be 
a Qualified Mortgage. H.R. 685 was 
passed by a vote of 286 – 140. 

 The “Helping Expand Lending 
Practices in Rural Communities Act” 
(H.R. 1259), introduced by 
Representative Andy Barr (R-KY), 
which would require the Consumer 
Financial Protection Bureau (CFPB) to 
create a petition process for interested 
parties to apply for an area not 
designated by the CFPB as rural. H.R. 
1259 was passed by a vote of 401-1. 

 The “Bureau Advisory Commission 
Transparency Act” (H.R. 1265), 
introduced by Representative Sean 
Duffy (R-WI), which would apply the 
provisions of the Federal Advisory 
Committee Act to the CFPB. H.R. 
1265 was passed by a vote of 401-2. 

 “To amend the Expedited Funds 
Availability Act to clarify the 
application of that Act to American 
Samoa and the Northern Mariana 
Islands” (H.R. 1367), introduced by 
Delegate Amata Coleman Radewagen 
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(R-American Samoa). H.R. 1367 was 
agreed to by voice vote. 

 The “SAFE Act Confidentiality and 
Privilege Enhancement Act” (H.R. 
1480), introduced by Representative 
Robert Dold (R-IL), which would 
amend the Secure and Fair 
Enforcement of Mortgage Licensing 
Act of 2008 to allow state and federal 
financial regulators to share 
information regarding consumer 
financial services businesses that are 
licensed at the state level in the 
Nationwide Mortgage Licensing System 
and Registry without the loss of 
privilege or confidentiality protections 
provided by state and federal law. H.R. 
1480 was passed by a vote of 401-1. 

 
The White House issued two Statements of 
Administration Policy (SAPs) that indicated the 
President would veto the Mortgage Choice Act 
of 2015 (SAP for H.R. 685), and  the 
Preserving Access to Manufactured Housing 
Act of 2015 (SAP for H.R. 650).  
 
House Panel Discusses Regulatory 
Burdens on Non-Depository Financial 
Institutions 
 
Key Points: 

 The hearing focused on Consumer Financial 
Protection Bureau (CFPB) regulations 
regarding mortgage disclosures, payday lending 
and auto lending. 

 
On April 15, the House Financial Services 
Committee’s Financial Institutions and 
Consumer Credit Subcommittee held a hearing 
entitled “Examining Regulatory Burdens on 
Non-Depository Financial Institutions.” The 
hearing focused on Consumer Financial 
Protection Bureau (CFPB) regulations 

regarding mortgage disclosures, payday lending 
and auto lending. 
 
Chairman Randy Neugebauer (R-TX) raised 
concerns with the costs of tax and regulatory 
compliance and with the growing consolidation 
in the financial services market. He said many 
nonbank lenders provide important short-term 
credit, and that nonbanks face very different 
operational challenges than community banks. 
Neugebauer noted that the CFPB is working to 
promulgate rules on the small dollar, short-
term credit market, but expressed concern over 
such rules for a market is already regulated at 
the state level.  
 
Ranking Member William Clay (D-MO) stated 
that he disagrees with the “narrative” that the 
CFPB is hurting consumers by limiting choice. 
He expressed concern with the rates charged 
by payday lenders, noting that efforts to cap 
payday loan interest rates at 36 percent in 
Missouri failed. He stressed the potential 
benefits of the CFPB’s efforts regarding payday 
lenders. Full Committee Ranking Member 
Maxine Waters (D-CA) commended the CFPB 
for announcing its proposal to regulate the 
payday lending industry. 
 
Several Republicans on the panel raised 
concerns with the CFPB’s regulations to 
consolidate the TILA and RESPA disclosure 
forms and urged the Bureau to create a hold 
harmless period until January 1, 2016.Others 
expressed concern that the CFPB’s proposed 
regulations will drive payday lenders out of 
business. Representative Mia Love (R-UT) 
argued that the CFPB should not preempt with 
states with strong laws regarding payday 
lending, such as Utah.  
 
Senate Banking Committee Holds Hearing 
on Mortgage Credit 
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Key Points: 

 Committee Republicans raised concerns with 
the impact of Dodd-Frank Act regulations on 
the availability of mortgage credit. 

 
On April 16, the Senate Banking Committee 
held a hearing entitled “Regulatory Burdens to 
Obtaining Mortgage Credit.” Chairman Richard 
Shelby (R-AL) expressed concern with the 
regulatory burdens imposed on the mortgage 
market by the Dodd-Frank Act (DFA). He said 
some regulations have gone so far as to prevent 
qualified consumers from owning a home, 
while other consumers face increased costs of 
credit. He expressed interest in legislation that 
would modify these regulations. Ranking 
Member Sherrod Brown (D-OH) stated that 
the DFA provided a solution to the predatory 
lending practices that occurred before the 
crisis, so h expressed concern with loosening 
qualified mortgage (QM) standards. He stressed 
the need to make fees and terms 
understandable for borrowers, and suggested 
that eliminating consumer protections in order 
to make credit more available would “turn back 
the clock” to 2008. 
 
Shelby and Senator Dean Heller (R-NV) raised 
concerns about the Consumer Financial 
Protection Bureau’s process for the designation 
of rural counties. Heller noted that he has 
sponsored the “HELP Rural Communities Act 
of 2015” (S. 871) to allow communities to 
challenge rural and urban designations. A 
companion bill (H.R. 1259) introduced by 
Representative Andy Barr (R-KY), was passed 
in the House earlier in the week. 
 
Brown and Senator Elizabeth Warren (D-MA) 
spoke in opposition to the “Mortgage Choice 
Act” (H.R. 685), that was passed by the House. 
The bill would modify the definition of “points 
and fees” for purposes of determining whether 
a mortgage can be a Qualified Mortgage (QM). 

Brown emphasized that lenders can makes 
loans which exceed the points and fees cap 
established by the DFA, but they would not 
have QM protection. Warren stated that the 
CFPB has already exempted the majority of 
small lenders from the points and fees cap. 
 
Upcoming Hearings and Events 
 
April 21 
FDIC Board Meeting: The Federal Deposit 
Insurance Corporation (FDIC) will hold a 
Board Meeting to consider an advanced notice 
of proposed rulemaking (ANPR) on large bank 
deposit insurance determination 
modernization. The Board will also receive a 
briefing on the projected Deposit Insurance 
Fund (DIF) losses, income and reserve ratios 
for the restoration plan. 
 
April 21 
Surface Transportation Reauthorization: 
The Senate Banking Committee will hold a 
hearing on surface transportation 
reauthorization. 
 
April 22  
Credit Scores and Reporting: The Consumer 
Financial Protection Bureau (CFPB) Consumer 
Advisory Board (CAB) will hold a meeting to 
discuss “credit scores and credit reporting and 
implications for community banks.”  
 
Terrorist Financing: The House Financial 
Services Committee’s Task Force to Investigate 
Terrorism Financing will hold a hearing entitled 
“A Survey of Global Terrorism and Terrorist 
Financing.” 
 
Cybersecurity: The House Small Business 
Committee will hold a hearing titled “Small 
Business, Big Threat: Protecting Small 
Businesses from Cyber Attacks.” The 
scheduled witnesses include: Steve Grobman, 
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Chief Technology Officer, Intel Security 
Group, Intel Corp.; Todd McCracken, 
President, National Small Business Association; 
and Dan Berger, President and CEO, National 
Association of Federal Credit Unions. 
 
April 23 
Surface Transportation Reauthorization: 
The Senate Banking Committee will hold a 
hearing on surface transportation 
reauthorization. 
 
FEMA: The House Appropriations 
Committee’s Subcommittee on Homeland 
Security will hold a hearing to discuss the 
FY2016 budget for the Federal Emergency 
Management Agency (FEMA). FEMA 
Administrator Craig Fugate is scheduled to 
testify. 
 
Regulatory Burdens: The House Financial 
Services Committee’s Subcommittee on 
Financial Institutions and Consumer Credit will 
hold a hearing entitled “Examining Regulatory 
Burdens – Regulator Perspective.” 
 
April 28 
Insurance: The Senate Banking Committee 
will hold a hearing to discuss insurance issues, 
with government witnesses testifying. 
 
April 30 
Insurance: The Senate Banking Committee’s 
Subcommittee on Securities, Insurance, and 
Investment will hold a hearing to discuss 
insurance issues. 
 
May 7  
Federal Advisory Committee on Insurance: 
The Federal Advisory Committee on Insurance 
is expected to hold its next meeting.  
 
CFPB Academic Research Council: The 
Consumer Financial Protection Bureau’s 

(CFPB) Academic Research Council will hold a 
meeting to discuss “trends in consumer finance 
research, the activities of consumer financial 
protection agencies in other countries, and 
recent publications produced by CFPB’s Office 
of Research.” CFPB Director Richard Cordray 
will speak at the event.  
 
May 13 
SEC Equity Market Structure Advisory 
Committee Meeting: The Securities and 
Exchange Commission’s Equity Market 
Structure Advisory Committee will hold a 
meeting, which will focus on Rule 611 of SEC 
Regulation NMS (“Order Protection Rule” or 
“Trade-through Rule”). The meeting will 
include: remarks from SEC Chair Mary Jo 
White, Commissioners, and the Director of the 
Division of Trading and Markets; consideration 
of proposed bylaws; presentations on Rule 611; 
and discussion of next steps.   

 
May 14 
Regulatory Relief: The Senate Banking 
Committee is scheduled to hold a markup of 
legislation on “regulatory relief and other 
matters.” 
 
June 2 
Export-Import Bank: The Senate Banking 
Committee will hold a hearing regarding the 
Export-Import Bank. 
 
June 4 
Export-Import Bank: The Senate Banking 
Committee will hold a hearing regarding the 
Export-Import Bank. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
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For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Transportation Committee Examines Rail 
and Pipeline Regulations 
 
Key Points: 

 A Subcommittee of the House Transportation 
and Infrastructure Committee heard from the 
pipeline and railroad safety regulators on the 
status of a series of pending rulemakings. 

 Lawmakers of both parties expressed concern 
regarding delays in promulgation of these rules, 
including the pending regulations for the safety 
of crude oil transportation by rail.   

 
On April 14, the House Transportation and 
Infrastructure Committee’s Railroads, 
Pipelines, and Hazardous Materials 
Subcommittee held a hearing to discuss 
ongoing rail, pipeline, and hazmat rulemakings. 
Prior to the hearing, the Committee released a 
background memo describing the pending 
Federal Railroad Administration (FRA) and 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) rulemakings. 
 
Subcommittee Republicans and Democrats 
expressed frustration regarding the delays in the 
rulemakings, particularly the pending final rule 
on crude oil rail transportation safety, as well as 
pipeline safety regulations. Subcommittee 
Chairman Jeff Denham (R-CA) declared in his 
opening statement that “not enough progress is 
being made in getting these rules out.” He 
added that Congress is “waiting and waiting” 
for completion of the final crude oil rail safety 
rule. Subcommittee Ranking Member Michael 
Capuano (D-MA) told Denham, “you just stole 
my opening statement.” He told the witnesses 

from FRA and PHMSA that “you’re going to 
have a hard time telling me why some of these 
things are taking so long.” Full Committee 
Chairman Bill Shuster (R-PA) remarked that 
“industry is crying out to get an industry 
standard on these tank cars.” He asserted that 
the delays have “gone on for too long”.    
 
In his testimony, PHMSA Acting 
Administrator Timothy Butters told the 
Subcommittee that the “entire Department [of 
Transportation]…understands the importance 
and urgency” of addressing the safety of crude 
oil rail transportation. He reported that the 
final rule on “Enhanced Tank Car Standards 
and Operational Controls for High-Hazard 
Flammable Trains” is “currently under review 
by the OMB [Office of Management and 
Budget] and we expect it to be released soon.” 
PHMSA issued the notice of proposed 
rulemaking (NPRM) last summer, which would 
phase out the use of DOT-111 rail tank cars 
for transportation of oil and other flammable 
materials, establish safety standards for new 
tank cars, and impose speed restrictions on 
“high hazard flammable trains”. 
 
Butters also told the Subcommittee that 
PHMSA has completed half of the mandates 
included in the “Pipeline Safety, Regulatory 
Certainty and Job Creation Act of 2011” (P.L. 
112-90). Two key rulemakings are awaiting 
publication of NPRMs, would address 
hazardous liquid pipeline safety issues and the 
safety of interstate natural gas pipelines. When 
asked by Full Committee Ranking Member 
Peter DeFazio (D-OR) about these 
rulemakings, Butters said the NPRM on natural 
gas pipelines is still being reviewed within the 
Department of Transportation. He also told 
DeFazio that the OMB is reviewing the liquid 
pipeline rule and while the Administration is 
“very close to having that rule out, but I can’t 
provide you with a specific date.”   
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Hearing on Crude Oil Exports 
 
Key Point: 

 On Tuesday, the House Subcommittee on 
Terrorism, Nonproliferation and Trade heard 
testimony on proposals to end the 1975 ban on 
crude oil exports.   

 
On April 14, the House Foreign Affairs 
Committee’s Terrorism, Nonproliferation, and 
Trade Subcommittee held a hearing entitled 
“The Crude Oil Export Ban: Helpful or 
Hurtful?” The Subcommittee first heard 
testimony from two Members who have 
introduced bills to repeal the ban on crude oil, 
enacted by Congress in 1975 in the “Energy 
Policy and Conservation Act” (P.L. 94-163). 
Representative Joe Barton (R-TX), former 
Chairman of the House Energy and Commerce 
Committee, introduced legislation “[t]o adapt 
to changing crude oil market conditions” (H.R. 
702). Representative Michael McCaul (R-TX), a 
member of the Foreign Affairs Committee, 
introduced the “Crude Oil Export Act” (H.R. 
156).  
 
The Subcommittee also received testimony 
from: 

 Bipartisan Policy Center Founder and 
President Jason Grumet; 

 Center for a New American Security 
Energy, Economics, and Security 
Program Director Elizabeth Rosenberg;  

 Columbia University Center on Global 
Energy Policy Founding Director Jason 
Bordoff; and  

 Oil Change International Founder and 
Executive Director Stephen 
Kretzmann.     

 
Subcommittee Chairman Ted Poe (R-TX) 
noted the U.S. is now the largest crude oil 
producer in the world and domestic storage is 

approaching capacity. He explained that the 
majority of U.S refineries were built to process 
heavy, sour crude and are not optimized to 
process the light, sweet crude being produced 
from shale formations. He stated the ban is 
forcing U.S. oil producers to leave oil in the 
ground and lay off workers, noting U.S. 
producers have cut 70,000 jobs since 
Thanksgiving. He asserted the solution is to lift 
the export ban and allow producers to export 
oil. Poe also asserted that lifting the ban will 
not lead to higher domestic gasoline prices 
because gasoline prices are tied to the 
international benchmark for crude oil. He 
explained numerous studies have found that 
lifting the ban will not increase U.S. gasoline 
prices and may drive down the price of 
gasoline. He noted an IHS study found that 
repealing the ban would create 300,000 jobs by 
2018. 
 
Ranking Member Bill Keating (D-MA) said it is 
vital to consider the economic, environmental, 
and foreign affairs implications of lifting the 
ban, noting it could lead to increased oil 
imports from volatile regions such as the 
Middle East. He asserted oil companies express 
support for diversifying energy supply yet some 
have taken steps to obstruct the growth of 
renewable energy. He expressed concern about 
the environmental impacts of lifting the crude 
oil ban, noting higher domestic oil prices will 
spur more domestic production. He argued 
that this will result in more carbon emissions 
and could result in an increase in pipeline, rail, 
and barge spills. He contended the U.S. should 
seek to diversify its energy supply and produce 
more clean energy.     
 
In questioning the witnesses, Representative 
Joaquin Castro (D-TX) expressed interest in 
defining “safeguards” that could be included in 
legislation to end the ban to respond to 
emergencies related to oil markets and supplies. 

http://www.williamsandjensen.com/
http://foreignaffairs.house.gov/hearing/subcommittee-hearing-crude-oil-export-ban-helpful-or-hurtful
https://www.congress.gov/114/bills/hr702/BILLS-114hr702ih.pdf
https://www.congress.gov/114/bills/hr702/BILLS-114hr702ih.pdf
https://www.congress.gov/114/bills/hr156/BILLS-114hr156ih.pdf
https://www.congress.gov/114/bills/hr156/BILLS-114hr156ih.pdf


Williams & Jensen – Washington Update April 17, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 16 of 35 

Grumet said that the “President [under] current 
law has significant authority.” He suggested 
“that authority should be preserved or even 
strengthened.” Rosenberg recommended 
directing the Energy Information 
Administration (EIA) to provide periodic 
reports “to give consumers the confidence” 
that repeal of the ban on exports “is working to 
their advantage.” Bordoff noted that the 
Energy Policy and Conservation Act already 
provides the President with the authority to 
restrict exports and added that Congress could 
grant the President additional authority. 
 
FERC Developments 
Key Points: 

 President Obama elevated FERC 
Commissioner Norman Bay to Chairman on 
Wednesday. Bay will lead the five-member 
Commission, which oversees energy markets 
including electric transmission, hydropower and 
oil and natural gas pipelines.   

 FERC also held its monthly open meeting, 
approving a number of actions, including a rule 
on gas-electric coordination and a policy 
statement on natural gas pipeline cost recovery.    

 
This week saw a planned change in leadership 
at the Federal Energy Regulatory Commission 
(FERC), as well as the Commission’s monthly 
open meeting.   
 

 Bay Takes Over as Chair: On April 
15, President Barack Obama named 
FERC Commissioner Norman Bay as 
Chairman. Obama originally announced 
Bay’s nomination to the Commission 
on January 30, 2014. Bay previously 
served as Director of FERC’s Office of 
Enforcement. Under an arrangement 
between Senators and the Obama 
Administration reached at the time of 
Bay’s confirmation as a member of 
FERC in July, 2014, the President 

agreed to allow Commissioner Cheryl 
LaFleur to continue serving through 
April 15, 2015 as Acting Chairman. In a 
statement on Wednesday, Bay declared 
that it “is a time of great change in the 
energy space, and it is more important 
than ever that the Commission use its 
authority with respect to infrastructure, 
markets, and reliability to further the 
public interest.” 

 FERC Adopts Final Rule on Gas-
Electric Coordination: On April 16, 
at the open meeting, FERC approved a 
final rule on “Coordination of the 
Scheduling Processes of Interstate 
Natural Gas Pipelines and Public 
Utilities”. As described in a FERC press 
release, the final rule “adopts two 
proposals submitted by the North 
American Energy Standards Board 
(NAESB) to revise the interstate natural 
gas nomination timeline and make 
conforming changes to their 
standards.”  

 Commission Implements Policy 
Statement on Natural Gas Pipeline 
Cost Recovery: Also at their open 
meeting on April 16, FERC approved a 
Policy Statement on “Cost Recovery 
Mechanisms for Modernization of 
Natural Gas Facilities”. As described in 
a FERC press release, the “Policy 
Statement establishes guidance and a 
framework as to how the Commission 
will evaluate pipelines’ proposals for 
recovering costs associated with 
replacing old and inefficient 
compressors or leak-prone pipelines 
and for performing other infrastructure 
improvements and upgrades to enhance 
the efficient and safe operations of their 
pipeline systems.” FERC will review 
future proposals for cost recovery by 
natural gas pipelines using the 

http://www.williamsandjensen.com/
http://www.ferc.gov/EventCalendar/EventDetails.aspx?ID=7556&CalType=%20&CalendarID=101&Date=04/16/2015&View=Listview
http://www.ferc.gov/media/statements-speeches/bay/2015/04-15-15-bay.asp#.VTAi9_nF_FA
http://www.ferc.gov/whats-new/comm-meet/2015/041615/M-1.pdf
http://www.ferc.gov/media/news-releases/2015/2015-2/04-16-15-M-1.asp#.VTAy0fnF_FA
http://www.ferc.gov/media/news-releases/2015/2015-2/04-16-15-M-1.asp#.VTAy0fnF_FA
http://www.ferc.gov/whats-new/comm-meet/2015/041615/G-1.pdf


Williams & Jensen – Washington Update April 17, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 17 of 35 

principles established under the Policy 
Statement.    

 
Upcoming Hearings and Events 
 
April 22 
Pipeline Safety: The Pipeline and Hazardous 
Materials Safety Administration (PHMSA) will 
hold a Public Workshop on Pipeline Safety 
Management Systems.  
 
April 23 
Energy Workforce: The House Energy and 
Commerce Committee’s Energy and Power 
Subcommittee will hold a hearing to “examine 
legislative language to create a 21st century 
energy and manufacturing workforce.”  
 
Hydraulic Fracturing: The House Science 
Committee will hold a hearing titled “Hydraulic 
Fracturing: Banning Proven Technologies on 
Possibilities Instead of Probabilities”.   
 
April 28 
Quadrennial Energy Review: The Senate 
Energy and Natural Resources Committee will 
hold a hearing on the Obama Administration’s 
Quadrennial Energy Review.   
 
June 15-16 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Hanna Laver, Marc Pitarresi and Lucas 
Rogers contributed to this report. Updates on energy and 
environment issues are available during the week on 
twitter. 

 
 
 
 

DEFENSE 
 
Iraqi Prime Minister’s Visit 
 
Key Points: 

 Prime Minister Haider Al-Abadi meets with 
Obama Administration officials to request 
more military aid 

 The Administration reaffirms its commitment 
to fighting ISIL but opts only for 
humanitarian aid 

 
This week, Iraqi Prime Minister Haider Al-
Abadi visited Washington and met with 
President Barack Obama, Vice President Joe 
Biden, Secretary of Defense Ashton Carter and 
other top Administration officials to discuss 
the campaign against the Islamic State of Iraq 
and the Levant (ISIL). Al-Abadi came to the 

United States seeking “sustainable support. . . 
that we can rely on” from the U.S., which he 
explained should include tanks and other heavy 
weaponry. However, the Administration only 
pledged $200 million in humanitarian support 
with a number of senior officials being quoted 
on background that the U.S. is already provided 
Iraq with extensive weapons through sales, 
including an order of 36 F-16s that is being 
fulfilled.  
 
The White House Press Secretary Josh Earnest 
stated that “there was not specific request that 
Prime Minister Abadi presented in terms of 
additional military assistance.” He noted that 
“Prime Minister Abadi is obviously interested 
in affirming the commitments that the United 
States and our coalition partners have made to 
offering up equipment, training, advice and 
assistance, and even military strikes that back 
Iraqi security forces on the battlefield.” Earnest 
stated that “[t]he President obviously, both in 
private and in public, reaffirmed the 
commitment of the United States and our 
coalition partners to this effort.” 
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In a Joint Statement by the U.S. and Iraq, 
Obama and Al-Abadi asserted that “[t]he 
President and Prime Minister discussed next 
steps in the campaign to counter ISIL.” They 
stated that “[t]he Prime Minister stressed the 
importance of stabilizing areas liberated from 
ISIL control, and ensuring the full transfer of 
authority to local officials and local police; the 
maintenance of civil order; the protection of 
civilians; the peaceful return of displaced 
residents; and the restoration of government 
services and the economy.” They said that 
“President Obama pledged to continue to 
support Iraqi Security Forces and tribal 
engagement initiatives with U.S. training and 
equipment.” 
 
Administration’s AUMF May Have Stalled 
 
Key Points: 

 The top two House Republicans suggest that 
the Administration’s AUMF lacks the votes 
to pass the House 

 The House Armed Services Committee 
Chairman urges the House to take up an 
AUMF 

 The DOD’s General Counsel asserts that the 
Administration does not need further 
authorization to combat ISIL 

 
This week, the top two Republicans in the 
House stated that the Obama Administration’s 
proposed Authorization for the Use of Military 
Force (AUMF) against the Islamic State of Iraq 
and the Levant (ISIL) is not likely to advance in 
the House. On April 13, House Majority 
Leader Kevin McCarthy (R-CA) remarked to 
reporters that “I do not see a path to 218 with 
what the President sent up because the world 
has become more dangerous since he laid out 
Yemen as the strategy of how to move 
forward.” He claimed that “[t]his would 
weaken our ability to respond to our current 

situation.” In a separate interview also on April 
13, Speaker of the House John Boehner (R-
OH) stated that “I have not given up on it, but 
until the President gets serious about fighting 
the fight and really has a strategy that makes 
some sense, there is no reason for us to give 
him less authority than he has today.” He 
added that “I think the President is placing 
artificial constraints on our commanders.” 
Boehner stated that “[w]e’ve got 4,500 troops 
in Iraq…[and] [t]hey’re only there to train and 
advise the Iraqi army.” He asserted that “we 
have troops there that could provide a lot more 
assistance to the Iraqi army if they were given 
the ability to do so.” 
 
However, House Armed Services Committee 
Chairman Mac Thornberry (R-TX) said that his 
Committee “had several hearings on [an 
AUMF], and I do think the House has moved 
on from the President’s proposal” but 
conceded that “I don’t believe many people are 
standing up saying, ‘yeah, this is the right 
answer.’” He noted his concern about the 
“institutional interest here, as well as the moral 
backing for missions that we send the troops 
out on.” Thornberry stated that “I believe that 
it’s important to try…[b]ut I don’t know the 
answer to the question, whether there is an 
AUMF that could get that majority.” 
 
Yet, in a recent speech, a top Department of 
Defense official made the case that the 
Administration may continue to use the 2001 
and 2002 AUMFs to wage a campaign against 
ISIL. On April 10, the DOD General Counsel 
Stephen Preston claimed that “[t]he 2001 
AUMF has authorized the use of force against 
the group now called ISIL since at least 2004, 
when bin Laden and al-Zarqawi brought their 
groups together” He asserted that “{t]he recent 
split between ISIL and current al-Qa’ida 
leadership does not remove ISIL from 
coverage under the 2001 AUMF, because ISIL 
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continues to wage the conflict against the 
United States that it entered into when, in 
2004, it joined bin Laden’s al-Qa’ida 
organization in its conflict against the United 
States.” Preston claimed that “[i]n these 
circumstances, the President is not divested of 
the previously available authority under the 
2001 AUMF to continue protecting the country 
from ISIL – a group that has been subject to 
that AUMF for close to a decade – simply 
because of disagreements between the group 
and al-Qa’ida’s current leadership.” He added 
that “[t]he President’s authority to fight ISIL is 
further reinforced by the 2002 AUMF…[that] 
authorized the use of force to, among other 
things, ‘defend the national security of the 
United States against the continuing threat 
posed by Iraq.’” 
 
On February 11, President Barack Obama sent 
a letter to Congress explaining his proposal for 
an Authorization for the Use of Military Force 
against the Islamic State of Iraq and the Levant 
(ISIL.) The draft AUMF makes clear that “[t]he 
authority granted…does not authorize the use 
of the United States Armed Forces in enduring 
offensive ground combat operations;” 
however, how the Administration defines 
“enduring offensive ground operations” would 
presumably determine the extent and degree to 
which U.S. troops could be used against ISIL. 
The AUMF would grant authority to fight 
against ISIL, associated actors, and successor 
groups, a very braod definition that may be 
utilized to pursue organizations other than 
ISIL. Moreover, the draft AUMF would expire 
after three years unlike the 2001 and 2002 
AUMFs, which do not have sunset dates. 
Additionally, the draft AUMF would repeal the 
authorities granted by Congress to the Bush 
Administration for operations in Iraq. The 
draft AUMF lacks geographic limitations, so if 
it were enacted, the U.S. could engage in 
operations against ISIL anywhere in the world.  

 
F-35 Hearing and GAO Report 
 
Key Points: 

 Committee members note F-35 development 
problems and suggest further oversight over the 
program 

 GAO and DOT&E witnesses document the 
problems with the F-35 program, caused 
largely by concurrency  

 F-35 Program Office head claims the program 
is on track 

 
On April 14, the House Armed Services 
Committee’s Tactical Air and Land Forces 
Subcommittee held a hearing titled “Update on 
the F-35 Joint Strike Fighter (JSF) Program and 
the Fiscal Year 2016 Budget Request.” 
Chairman Michael Turner (R-OH) stated that 
“[i]t is well known that during its development 
the F-35 program has experienced significant 
cost, schedule and performance 
problems…[and] [c]urrent acquisition costs are 
now approaching $400 billion, in which 
according to Governmental Accountability 
Office (GAO) makes this Department of 
Defense’s (DOD) most costly and ambitious 
acquisition program.” He stated that “[l]ast year 
the Committee required the Secretary of 
Defense to establish an independent team to 
review and assess the development of software 
and software integration for the F-35 
program…[and] [t]his subcommittee may 
recommend a similar approach as a way to 
effectively review the most recent engine test 
failures.” Turner said that “[b]ased on the 
briefings and hearings held by the 
subcommittee I have learned that fifth-
generation tactical fighter capability is essential 
for maintaining air dominance in national 
security.” He added that the “[b]udget request 
for FY 2016 includes $1.8 billion for F-35 
research and development, test and evaluation; 
and $8.7 billion for the procurement of 57 F-
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35s; and $410.2 million for spares…[which] 
represents an increase of 19 aircraft, and is also 
a $2.5 billion increase in the F-35 funding from 
the F 2015 enacted levels.” 
 
Ranking Member Loretta Sanchez (D-CA) 
noted that the “$10.8 billion spread across 17 
separate procurement and R&D accounts” for 
the F-35 program is “an enormous amount, 
even by the standards of the DOD’s 
budget…[which] is, for example, more than the 
Navy’s fiscal year 2016 request for aircraft 
carrier and submarine construction combined.” 
She noted that “there have been some critics 
who’ve said we need to terminate this program 
because it’s over cost, it’s long overdue and 
there are still problems with it; however, I 
believe that we’re past that decision point. We 
just got to make this program work.” Sanchez 
stated that “the committee was recently 
informed by the F- 35 Program Office that the 
start of development flight testing of some 
critical elements of the Block 3F software 
effort are on hold indefinitely, pending more 
progress on the critical fusion element of the 
preceding Block 2B software.” She added that 
the “GAO report noted in particular that the F-
135 engine is far below reliability targets…[a]nd 
that as a result the overall availability of the F-
35 fleet continues to lag significantly behind 
expectations.” 
 
Operational Test & Evaluation (DOT&E) 
Director Dr. Michael Gilmore stated that “[i]n 
my annual report and written testimony I 
provided an overview of Block 2B capabilities 
and limitations.” He said that “[t]he program is 
identified and prioritized many deficiencies for 
correction…[but] [n]onetheless, Block 2B 
aircraft will be fielded without a number of 
corrections of operational significance in 
place.” Gilmore stated that “[f]urther discovery 
of problems is likely, in my view, as operational 
units start using JSF in ways it has not 

previously been used.” He said that “[w]hile the 
program has worked hard to reduce the bow 
wave of what it calls technical debt, which are 
fixes to problems that are deferred from earlier 
mission software to later versions…[a]nd that 
continues to happen.” Gilmore remarked that 
“[t]he program is now deferring fixes, including 
problems with fusion and testing the Block 3I 
and Block 3F, which together with the delays 
that have occurred in starting Block 3 testing, 
increased risk on the program’s projected Block 
3F schedule.” 
 
GAO Acquisition and Sourcing Management 
Issues Director Michael Sullivan said that “the 
program’s overall cost has nearly doubled at 
this point since the program began in 
2001…[a]nd its dates for delivering initial 
capabilities have been significantly delayed.” He 
claimed that “[n]o one would argue that these 
problems can be traced to decisions made then 
to start the program with little knowledge 
about technologies, designs or capabilities 
needed for this fifth-generation fighter 
aircraft.” Sullivan stated that “[a] highly 
concurrent acquisition strategy over the next 
decade resulted in costly airframe redesigns and 
significant software and hardware design 
changes that cascaded onto the manufacturing 
floor and created more inefficiency.” He said 
that “[a]s we move into the future it would be 
nice to be able to report that all risk is now 
behind the program.” Sullivan said that 
“[h]owever, with around 40 percent of the 
developmental flight test remaining, the 
program has already procured 179 F-35s and 
plans to add 339 more over the next five years 
for $50 billion all before a flight test is 
complete.” 
 
F-35 Lightning II Joint Program Office 
Program Executive Officer Lieutenant General 
Christopher C. Bogdan claimed that “[m]y 
overall assessment of this very complex 
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program is that we’re making slow but steady 
progress on all fronts…[a]nd each day the 
program is improving.” He said that “this is 
not to say that we don’t have risks, challenges 
and some difficulties…[b]ut I’m confident we’ll 
be able to overcome these problems and 
deliver on our commitments.” Bogdan stated 
that “we’ve completed our Block 2 software 
development, and are nearing completion of all 
flight testing necessary to field our initial war 
fighting capability, also known as Block 2B, 
which is on track to support the Marine Corps’ 
Initial Operational Capability (IOC) this 
summer.” He asserted that “we are currently in 
full-swing testing of our Block 3I software, 
which is on track to support Air Force IOC in 
the summer of 2016…[a]nd we’ve just begun 
flight testing on our final version of software, 
known as Block 3F, which will provide the full 
combat capability of the F-35 in late 2017, and 
support the U.S. Navy’s IOC in 2018.” 
 
FY 2016 House Energy and Water 
Appropriations Bill Reported Out of 
Subcommittee 
 
Key Points: 

 The Energy and Water Subcommittee reports 
out a bill that would increase DOE national 
security programs by nearly $1 billion 

 
At an April 15 markup, the House 
Appropriations Committee’s Energy and Water 
Subcommittee marked up and reported out its 
“FY 2016 Energy and Water Appropriations 
Act“ that would significantly increase funding 
for the national security programs under the 
Subcommittee’s jurisdiction. Notably, “bill 
provides a total of $12.3 billion for the 
Department of Energy’s (DOE) nuclear 
weapons security programs, including Weapons 
Activities, Defense Nuclear Nonproliferation, 
and Naval Reactors…a $922 million increase 
above the fiscal year 2015 level.” The 

Subcommittee claimed that “[t]his critical 
national defense funding will allow the U.S. to 
uphold its nuclear deterrence posture and 
prepare for current and future nuclear threats 
by maintaining the safety and readiness of our 
nuclear stockpile. This includes: 

 $8.7 billion for Weapons Activities – 
$526 million above the fiscal year 2015 
enacted level; 

 $1.3 billion for Naval Nuclear Reactors 
– $86 million above the fiscal year 2015 
enacted level; and 

 $1.9 billion for Defense Nuclear 
Nonproliferation – $291 million above 
the fiscal year 2015 enacted level. 

 
Senate Armed Services Committee Holds 
Hearing on U.S. Pacific Command and 
U.S. Forces Korea 
 
Key Points: 

 The Members and witnesses stress the 
importance but volatility of the Asia-Pacific 
region due largely to China and North Korea 

 
On April 16, the Senate Armed Services 
Committee held a hearing titled “U.S. Pacific 
Command and U.S. Forces Korea” with 
testimony from U.S. Pacific Command 
Commander Admiral Samuel Locklear III and 
United Nations Command/ Combined Forces 
Command/ U.S. Forces Korea Commander 
General Curtis Scaparrotti. 
 
Chairman John McCain (R-AZ) said that “[a]s 
we confront immediate challenges in Europe 
and the Middle East, the United States cannot 
afford to neglect the Asia-Pacific region, which 
Secretary [of Defense Ashton] Carter has 
called, quote, ‘the defining region for our 
nation’s future.’” He said that “[p]ut simply, if 
the 21st century is to be another American 
century, the United States must remain an Asia-
Pacific power…[o]ur national interests in the 
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Asia-Pacific are deep and enduring, [and] [w]e 
seek to extend free trade, free markets, free 
navigation, and free commons, air, sea, space, 
and now cyber.” McCain said that “[y]et we 
must remember that our soft power is the 
shadow cast by our hard power…[and] [t]hat’s 
why the United States must continue to sustain 
a favorable military balance in the region.” 
McCain claimed that “[t]he Department of 
Defense (DOD) will need to update concepts 
of operations with emerging military 
technology to enable our military to operate in 
contested environments.” He said that “[a]s we 
build in posture forces to secure America’s 
interests in the Asia-Pacific, we must remain 
clear-eyed about the implications of China’s 
rise and its evolving foreign defense policy.” 
McCain stated that “if China continues to 
pursue a coercive and escalatory approach to 
the resolution of maritime disputes, the cost to 
regional security and prosperity as well as to 
American interests will only grow.” 
 
Ranking Member Jack Reed (D-RI) stated that 
“one of the biggest challenges will be to 
continue to provide, as we have for 70 years, 
security, stability and free transit in the Pacific, 
particularly, as Senator McCain emphasized, 
with pending sequestration in the face of 
declining resources that we have…[a]nd I echo 
his call for the end of sequestration.” He said 
that “we’d be very interested in your views 
about the land reclamation activities of China 
in the Spratlys and elsewhere…[t]hat is 
something, as the Chairman has noted, that we 
both, along with Senator[s] [Robert] Menendez 
(D-NJ) and [Senate Foreign Relations 
Committee Chairman Bob] Corker (R-TN), 
objected to, or at least criticized.” Reed said 
that “[w]hats more, also, must we do to build a 
capacity of our partners in the region to help 
them with their maritime-domain awareness 
and to encourage all the regional actors to seek 
legal redress to problems, not to invoke lethal 

threats with respect to sovereignty and respect 
to stability in the region.” 
 
Locklear said that “[w]hen I spoke to you last 
year, I highlighted my concern for several 
issues that could challenge the security 
environment across the Indo-Asia Pacific.” He 
said that “[t]hose challenges included 
responding to humanitarian assistance and 
disaster relief, dealing with an increasingly 
dangerous and unpredictable North Korea, a 
challenge that General Scaparrotti and I remain 
aligned in addressing, a continued escalation of 
complex territorial disputes, increasing regional 
transnational threats and the complexity 
associated with China’s continued rise.” 
Locklear said that “[i]n the past year, these 
challenges have not eased…[t]hey will not go 
away soon…[b]ut the Asia rebalance strategy 
has taken hold, and it’s achieving intended 
goals.” He claimed that “the greatest challenge 
remains the continual physical uncertainty 
resulting from sequestration.” Locklear stated 
that “[i]f the Budget Control Act remains 
enforced, the greatest challenge in the Indo-
Asia Pacific will be dealing with the 
consequences to the security of our national 
interest as we respond to a rapidly changing 
world.”  
 
Scaparrotti stated that “[d]ue to our 
accomplishments in 2014, I report to you that 
our strong alliance is more capable of 
addressing the rapidly evolving and increasing 
asymmetric North Korean threat.” He said that 
“[i]n recent years, North Korea’s aggressively 
developed and utilized asymmetric capabilities, 
such as cyber warfare, nuclear weapons and 
ballistic missiles to advance its interest.” 
Scaparrotti stated that “[t]o put this in 
perspective over time, in 2012, my predecessor 
noted North Korea’s advancements in cyber 
and nuclear capabilities during his opening 
statement to this Committee.” He said that “[a] 
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year later, North Korea conducted cyber 
attacks on South Korea’s banks and 
broadcasting stations, and in 2014, they boldly 
projected their cyber capabilities against Sony 
Pictures in the United States in an effort to 
inflict economic damage and pressure and 
suppressed free speech.” Scaparrotti claimed 
that “[t]his example represents a trend that is 
persistent across several North Korean 
asymmetric capabilities.” 
 
Upcoming Hearings and Events 
 
April 21 
DOD Nominations: The Senate Armed 
Services Committee will hold a hearing to 
discuss Department of Defense nominations. 
 
Counterterrorism Policy: The Senate Armed 
Services Committee will hold a hearing to 
discuss DOD counter-terrorism policy. 
 
April 22 
Air Force and Navy Nuclear Programs: The 
Senate Armed Services Committee will hold a 
hearing to discuss the FY 2016 defense 
authorization for the Air Force and Navy 
nuclear program. 
 
Defense Acquisition Reform: The Senate 
Armed Services Committee will hold a hearing 
to discuss defense acquisition reform. 
 
FY 2016 NDAA Markup:: The House Armed 
Services Committee will hold a markup of the 
FY 2016 defense authorization for emerging 
threats and capabilities. 
 
FY 2016 NDAA Markup:: The House Armed 
Services Committee will hold a markup of the 
FY 2016 defense authorization for readiness. 
 
April 23 

FY 2016 NDAA Markup: The House Armed 
Services Committee will hold a markup of the 
FY 2016 defense authorization for tactical air 
and land forces. 
 
FY 2016 NDAA Markup: The House Armed 
Services Committee will hold a markup of the 
the FY 2016 defense authorization for military 
personnel. 
 
FY 2016 NDAA Markup: The House Armed 
Services Committee will hold a hearing to 
discuss the FY 2016 defense authorization for 
seapower and projection forces. 
 
FY 2016 NDAA Markup: The House Armed 
Services Committee will hold a hearing to 
discuss the FY 2016 defense authorization for 
strategic forces. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
Leaders Highlight Bipartisanship as 
Permanent SGR Fix Signed Into Law 
 
Key Points: 

 Senate rejects six amendments prior to 
approving H.R. 2 without changes 

 Bipartisan Congressional Leaders attend 
signing ceremony at White House 

 
On April 16, President Barack Obama signed 
into law the “Medicare Access and Chip 
Reauthorization Act” (H.R. 2). A number of 
Congressional leaders that played a role in the 
passage of the bill joined a Congressional 
ceremony before the bill was sent to the White 
House, including House Speaker John Boehner 
(R-OH), House Minority Leader Nancy Pelosi 
(D-CA), House Energy and Commerce 
Committee Chairman Fred Upton (R-MI), 
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Senate Majority Leader Mitch McConnell (R-
KY), Senate Finance Committee Chairman 
Orrin Hatch (R-UT), Senate Finance 
Committee Ranking Member Ron Wyden (D-
OR), and others. Obama lauded the bill as a 
“bipartisan effort.” Boehner and Pelosi 
congratulated each other on their joint efforts 
to advance the bill, and their work was also 
recognized by McConnell.  
 
On April 14, the Senate gave its approval to the 
legislation by a vote of 92-8. In March, the 
House passed the bill by a vote of 392-37. Over 
the past several weeks, advocates for the 
legislation, which included a wide range of 
healthcare provider groups, expressed concern 
about various discussions by Senators about 
amending the House-passed bill. They argued 
that any changes would at a minimum, delay 
passage of the bill or worse – endanger passage 
of the overall agreement. In the end, Senate 
Leaders did agree to hold a vote on six 
amendments. These amendments all fell short 
of the threshold required for passage. An 
amendment backed by Senate Democrats to 
lengthen the extension of the Children’s Health 
Insurance Program (CHIP) from two years to 
four years failed by a vote of 50-50. An 
amendment to eliminate the Medicare therapy 
caps had some bipartisan support, but narrowly 
failed by a vote of 58-42. And two notable 
Republican measures also fell short – an 
amendment to require the bill to be fully paid 
for failed by a vote of 42-58, and an 
amendment to repeal the Affordable Care Act’s 
(ACA) individual mandate failed along party 
lines by a vote of 54-45.  
 
The final agreement permanently repeals the 
Medicare Sustainable Growth Rate (SGR) 
formula, which Congress had acted on a 
temporary basis to fix 17 times since 2003. The 
bill replaces the SGR with a five year period of 
positive payment updates, and then transitions 

to a new Merit-Based Incentive Payment 
System (MIPS) beginning in 2019. The new 
system will measure quality of care, resource 
use, and other factors to determine payment 
incentives and penalties. The legislation calls 
for input from physician specialty societies and 
other stakeholders on appropriate measures for 
quality and resource use.  
 
Upcoming Hearings and Meetings 
 
April 21 
 
Telehealth: The Communications, 
Technology, Innovation and the Internet 
Subcommittee of the Senate Commerce, 
Science and Transportation Committee will 
hold a hearing titled “Advancing Telehealth 
Through Connectivity.” 
 
April 23 
Opioid Abuse: The Oversight and 
Investigations Subcommittee of the House 
Energy and Commerce Committee will hold a 
hearing titled “Combatting the Opioid Abuse 
Epidemic: Professional and Academic 
Perspectives.” 
 
Medical Device Tax: The Senate Finance 
Committee’s Health Care Subcommittee will 
hold a hearing titled “A Fresh Look at the 
Impact of the Medical Device Tax on Jobs, 
Innovation and Patients.” 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
 
 
 
 
 

http://www.williamsandjensen.com/
mailto:mbhoekstra@wms-jen.com


Williams & Jensen – Washington Update April 17, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 25 of 35 

TRANSPORTATION AND 
INFRASTRUCTURE  

 
FAA Reauthorization Hearing 
 
Key Points: 

 The Senate Commerce Committee holds its 
first FAA reauthorization hearing and 
Members focused on NextGen implementation 
and stable and predictable funding for airports 

 
On April 14, the Senate Commerce, Science, 
and Transportation Committee held a hearing 
on the current operations of the Federal 
Aviation Administration (FAA) in anticipation 
of new FAA reauthorization legislation.  
 
Chairman John Thune (R-SD) stated this is the 
first in a series of hearing on the 
reauthorization of the FAA. He said aviation 
continues to be an “essential component” of 
U.S. culture and economy. He emphasized that 
the FAA plays a critical role in ensuring flying 
is safe for individuals in the air and on the 
ground. He stated that the Government 
Accountability Office (GAO) and the 
Department of Transportation’s (DOT) 
Inspector General (IG) have cited many 
shortcomings with the FAA’s efforts to 
modernize the air traffic control system, with 
some of the problems being “deep rooted and 
cultural in nature.” He contended that the 
FAA’s full implementation of the Next 
Generation Air Traffic Control System 
(NextGen) is still “years away” and will be 
costly to complete, saying that the FAA’s 
current governance model for air traffic control 
may be ill-suited for NextGen. He stressed that 
the FAA’s certification process needs to be 
expedited so that new technology can get to 
market quickly. 
 
Senator Maria Cantwell (D-WA) stated that 
aviation plays a critical role in the commercial 

and manufacturing industries. She said the 
FAA is progressing in its work integrating new 
technology into the national airspace system, 
emphasizing the benefits NextGen technology 
has already started providing such as improved 
flight paths that save time and fuel. She 
expressed concern about the diminishing 
capacity and use in smaller airports and 
concern for reduced competition as a result of 
airline consolidation. She noted that Congress 
passed 23 short-term FAA authorization 
extensions prior to the passage of the FAA 
Modernization and Reform Act of 2012. She 
stressed the importance of stable and 
consistent funding for the FAA in order for the 
agency to ensure safe and timely completion of 
its work.  
 
FAA Administrator Michael Huerta stated that 
the Federal government and the aviation 
industry have a shared responsibility for 
ensuring the safety of U.S. airspace. He 
emphasized that the FAA is progressing in 
implementing NextGen systems, noting the 
recent completion of an automation 
changeover to a new high-altitude air traffic 
control system known as En Route 
Automation Modernization (ERAM). He said 
that the FAA has introduced new policies that 
have added “discipline and structure” into its 
operations. He explained that FAA created a 
new program management organization to 
better manage the deployment of NextGen 
technology. He said FAA has finished 
installation of the Automatic dependent 
surveillance – broadcast (ADS-B) system that 
links to ERAM and will allow for the satellite 
monitoring of aircraft. He noted that FAA is 
working with the general aviation industry to 
complete the equipping of aircraft with ADS-B 
technology by 2020. He said FAA has created 
new flightpath routes around the busiest 
airports, yielding fewer delays and improved 
fuel use. He emphasized the importance of 
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reliable funding and consistent policy for the 
agency, noting the 23 short-term extensions 
prior to 2012. He stated that any governance 
change at the FAA needed to address “real 
problems” within the agency.  
 
Bills To Fund HTF Introduced 
 
Key Points: 

 A bill is introduced in the House that would 
increase the gas tax by indexing it to inflation 
and creating a process for a larger subsequent 
increase 

 A Senate bill would use the proceeds from a 
voluntary repatriation tax on corporate 
earnings overseas to fund the HTF 

 
This week, bipartisan bills were introduced in 
both the House and Senate to shore up the 
Highway Trust Fund (HTF), the authority for 
which is set to expire on May 31 absent 
Congressional action.  
 
Renacci/Pascrell Bill 
 
Representatives Jim Renacci (R-OH), Bill 
Pascrell (D-NJ), Reid Ribble (R-WI), and Dan 
Lipinski (D-IL) introduced the “Bridge to 
Sustainable Infrastructure Act” (H.R. 1846), a 
package that “provides a long-term solution to 
ensure the HTF, which will run out of money 
in less than 50 days, is sustainable” according 
to their press release. They are proposing to 
increase the gas and other taxes that fund the 
HTF by indexing them for inflation beginning 
in January 2016 and to create a process under 
which Congress will either find the means to 
increase revenue for the HTF (much like the 
so-called Super Committee created in the 
Budget Control Act) or an automatic process 
would be triggered and the gas and fuel taxes 
would be increased to cover the current 
General Fund transfers to the HTF.  
 

The Representatives explained that H.R. 1846 
“allows all transportation funding proposals to 
be considered, while simultaneously ensuring 
the HTF remains solvent for no less than 10 
years.” They claimed that “[i]n order to sustain 
the HTF in the near-term, the legislation 
indexes the gas and diesel user fees to inflation 
- raising roughly $27.5 billion and providing 
funding for our infrastructure needs for 1.7 
years.” They explained that “[i]n order to help 
reach a truly long-term funding solution, this 
legislation would create a bipartisan, bicameral 
Transportation Commission no later than 
September 1, 2015…[that] would be charged 
with determining a path forward for sustainable 
funding, and would be advised to consider all 
options.” They stated that “Congress will be 
required to enact the recommendations of the 
commission, or any other funding mechanism 
that achieves at least three years of funding for 
the HTF, by December 31, 2016.” They stated 
that “[i]f Congress fails to achieve at least three 
years of funding by this time, the gas and diesel 
user fees will increase to a level that would 
sustain the HTF for a three-year period.” They 
asserted that “Congress will again have the 
opportunity to get serious about funding our 
infrastructure during that time…[and] [i]f 
Congress fails again to implement long-term 
funding solutions, then the gas and diesel user 
fees would increase to meet the next five-year 
HTF shortfall, guaranteeing ten years of 
funding.” 
 
Boxer/Paul Bill 
 
Senate EPW Committee Ranking Member 
Barbara Boxer (D-CA) and Senator Rand Paul 
(R-KY) introduced the “Invest in 
Transportation Act of 2015” a bill that 
“incentivizes companies to bring some of the 
estimated $2 trillion in foreign earnings that are 
being held overseas back to the United States” 
according to their press release. All of the 
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revenue raised by allowing companies to 
voluntarily repatriate their foreign earnings 
would be used to fund the HTF. While Boxer 
and Paul did not produce any revenue 
projections of how much funding would be 
generated by a tax voluntary corporate 
repatriation, in the attached fact sheet that 
Boxer and Paul had actually released earlier this 
year, they claimed that “[i]n 2011, economist 
Laura Tyson and others studied a similar 
proposal and concluded that that it could result 
in an increase of $178 billion to $336 billion in 
GDP and an increase of 1.3 million to 2.5 
million jobs…[and] [a] U.S. Chamber of 
Commerce study in 2013 estimated that a 
similar repatriation proposal could increase 
GDP by $440 billion and help companies 
create 3.5 million jobs.” However, critics of 
repatriation have pointed to Joint Committee 
on Taxation scores showing that a voluntary 
repatriation could cost as much as $96 billion 
over ten years and the revenue it would 
generate is uncertain. It bears note that the 
Administration would fund its GROW 
AMERICA 2.0, a six-year $478 billion package, 
by requiring a mandatory repatriation tax. 
 
Boxer and Paul claimed that “[t]he bill would 
strengthen the U.S. economy and create jobs by 
allowing companies to voluntarily return their 
foreign earnings to the United States at a tax 
rate of 6.5 percent.” They stated that “[t]he rate 
is only for repatriations that exceed each 
company’s average repatriations in recent years, 
and funds must have been earned in 2015 or 
earlier…[and] [c]ompanies have up to five years 
to complete the transfer, but must bring home 
money starting in the first year.” Boxer and 
Paul stated that “[a]ll tax revenues from the 
repatriation program would be transferred into 
the HTF, helping to address the urgent federal 
funding crisis facing America’s highways, 
bridges, and transit systems.” 
 

Upcoming Hearings and Events 
 
April 21 
Surface Transportation Reauthorization: 
The Senate Banking, Housing & Urban Affairs 
Committee will hold a hearing to discuss 
surface transportation reauthorization. 
 
FAA Reauthorization: The Senate 
Commerce, Science, & Transportation 
Committee will hold a hearing to discuss 
aviation manufacturing certification.  
 
April 22 
Weather Impact on Commerce and Safety: 
The Senate Commerce Science, & 
Transportation Committee will hold a hearing 
to discuss how to improve weather 
communication to improve commerce and 
safety. 
 
Transportation & Indian Issues: The Senate 
Indian Affairs Committee will hold a hearing to 
discuss pathways to safer roads in Indian 
country. 
 
FY 2016 Budget: The House Transportation 
& Infrastructure Committee will hold a hearing 
to discuss the FY 2016 budget request for the 
Army Corps of Engineers and the Tennessee 
Valley Authority. 
 
April 23 
Surface Transportation Reauthorization: 
The Senate Banking, Housing & Urban Affairs 
Committee will hold a hearing to discuss 
surface transportation reauthorization. 
 
Airport Issues: The Senate Commerce, 
Science, & Transportation Committee will hold 
a hearing to discuss airport issues and 
infrastructure financing. 
 
April 29 
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Commercial Motor Vehicle Safety Outlook: 
The House Transportation & Infrastructure 
Committee will hold a hearing to discuss the 
future of commercial motor safety. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
House Likely To Take Up Information 
Sharing Bills Next Week 
 
Key Points: 

 The House will consider the House Intelligence 
and Homeland Security Committee’s 
information sharing bills under structured rules 

 The House will not consider the House Energy 
and Commerce Committee’s data breach bill 

 The Senate may take up CISA next week 
 
The House may take up next week the two 
cybersecurity information sharing bills reported 
out by the House Intelligence and Homeland 
Security Committees over the last few weeks. 
Earlier this month, House Majority Leader 
Kevin McCarthy (R-CA) informed Republican 
Members that the week of April 21 could be a 
“cyber week,” and it now appears that the 
“Protecting Cyber Networks Act” (House 
Intelligence) (H.R. 1560) and the “National 
Cybersecurity Protection Advancement Act of 
2015” (House Homeland Security) (H.R. 1731) 
will be brought to the floor separately. There 
had been some talk that the bills could be 
combined before being brought to the floor as 
a package; however, it appears that will not be 
the case. The House Rules Committee 
announced an April 20 deadline for 
Representatives to submit amendments for 
possible consideration for both bills, suggesting 
that the House Rules Committee will not try to 
combine the bills. On April 21, the House 
Rules Committee will hold a hearing to 

determine the rules under which the bills would 
be considered. An open amendment process is 
unlikely for either bill. In the announcements 
for the amendment process for both bills, the 
House Rules Committee explained that may 
“grant a rule that could limit the amendment 
process for floor consideration,” meaning 
potentially a structured rule allowing 
consideration of a limited number of 
amendments. 
 
The Congressional Budget Office (CBO) issued 
cost estimates for both bills. In the H.R. 1560 
cost estimate, CBO explained that the bill 
“would establish within the Office of the 
Director of National Intelligence (ODNI) a 
center that would be responsible for analyzing 
and integrating information from the 
intelligence community related to cyber 
threats…[and] would require the government 
to establish procedures for sharing information 
and data on cyber threats between the federal 
government and nonfederal entities.” CBO 
estimated “that implementing the bill would 
cost $186 million over the 2016-2020 period, 
assuming appropriation of the estimated 
amounts.” 
 
In the H.R. 1731 cost estimate, CBO stated 
that the bill “would largely codify the role of 
the National Cybersecurity and 
Communications Integration Center of the 
Department of Homeland Security in 
exchanging information about cyber threats 
with other federal agencies and nonfederal 
entities.” CBO stated that “[t]he legislation also 
would require that certain additional 
procedures be followed when that information 
is shared, such as checking for and expunging 
personal information…[and] would require 
several reports to the Congress on 
cybersecurity information sharing.” CBO 
estimated that the requirements imposed by 
H.R. 1731 would cost approximately $20 
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million over the 2016-2020 period, assuming 
appropriation of the estimated amounts.”  
 
It is unclear whether the Senate will take up the 
“Cybersecurity Information Sharing Act of 
2015” (CISA) (S. 754) next week. Senate 
Majority Leader Mitch McConnell (R-KY) has 
indicated his desire that cyber legislation be 
considered this month. The Congressional 
Budget Office (CBO) issued a cost estimate for 
S. 754, in which CBO asserted that the bill 
“would require the government to establish 
procedures to be followed when information 
on cyber threats is shared between the 
government and nonfederal entities…[and] 
would require the government to audit the 
process for sharing information and would 
require additional reports to the Congress on 
cyber information sharing.” CBO estimated 
that “the requirements imposed by S. 754 
would cost approximately $20 million over the 
2016-2020 period, assuming appropriation of 
the estimated amounts.” 
 
Finally, at this point, it appears that “cyber 
week” in the House will not include 
consideration of the “Data Security and Breach 
Notification Act of 2015 (H.R. 1770), the bill 
reported out of the House Energy and 
Commerce Committee this week (see article 
below). Both Chairman Fred Upton (R-MI) 
and Ranking Member Frank Pallone Jr. (D-NJ) 
expressed concern that the bill is not ready for 
consideration.  
 
House Homeland Security Marks Up 
Information Sharing Bill 
 
Key Points: 

 The Committee marks up and reports out a 
bill that would allow for cybersecurity 
information sharing between the DHS and 
private entities and between private entities 

 

On April 14, the House Committee on 
Homeland Security marked up the “National 
Cybersecurity Protection Advancement Act of 
2015“ (H.R. 1731) to enhance multi-directional 
sharing of information related to cybersecurity 
risks and strengthen privacy and civil liberties 
protections, and for other purposes.  The bill 
was favorably reported out of Committee by a 
voice vote.  
 
Chairman Michael McCaul (R-TX) discussed 
the Department of Homeland Security’s (DHS) 
center for integrating cyber threat information, 
the National Cybersecurity and 
Communications Integration Center (NCCIC), 
and clarified that the center is “not a cyber-
regulator” and does not have the authority to 
prosecute entities.  McCaul explained that 
companies do not feel there are adequate legal 
protections in place for them to share vital 
cyber threat information with the government.  
He advocated for a “safe harbor” that removes 
legal barriers and implements appropriate 
privacy protections.  He added that companies 
should be incentivized to fully participate with 
the NCCIC. McCaul said that the “National 
Cybersecurity Protection Advancement Act” 
creates such a “safe harbor” by providing 
liability protections for the voluntary sharing of 
cyber threat information with the NCCIC or 
between private entities.  He noted that the bill 
also protects the privacy and civil liberties of all 
Americans by ensuring safeguards are in place 
to remove personal information before cyber 
threat information is shared.  He stated that 
cyber vandalism, cyber theft, cyber terrorism, 
and cyber warfare cannot be tolerated, 
especially when such acts put U.S. critical 
infrastructure at risk.  
 
Ranking Member Bennie Thompson (D-MS) 
stated that the bill requires any participating 
company to make reasonable efforts to scrub 
the data it shares to remove information that 
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could identify a person, when that person is not 
believed to be related to the threat; and directs 
DHS to scrub the data it receives, as an added 
layer of privacy protection.  Thompson added 
that the bill requires the NCCIC to have strong 
procedures for protecting privacy and calls for 
robust oversight of the center by DHS’ Chief 
Privacy Officer, its Chief Civil Rights and Civil 
Liberties Officer and Inspector General, and 
the Privacy and Civil Liberties Oversight 
Board.  He reported that the legislation is a 
result of bipartisan engagement with 
stakeholders on how to most effectively foster 
better information sharing while protecting 
privacy; however, he explained that language 
on liability protection was included in the bill 
“with no regard for the complexity of this issue 
and no possibility to negotiate” by Republican 
Leadership.  He said that the change would 
“put an unduly complicated structure in place 
that runs the risk of directly or inadvertently 
providing liability relief to a company that acts 
negligently.”  He continued that the new 
language only allows lawsuits where a plaintiff 
can prove ‘willful misconduct’ while “bizarrely” 
incentivizing companies who do not act on 
cyber threat information by explicitly 
protecting inaction.  Thompson said that the 
House Leadership provision counters the 
fundamental goal of the bill to get cyber threat 
information to companies to empower them to 
take action to protect their networks.   
 
Amendments Adopted 
The following amendments were adopted: 

 Representative Mike Rogers (R-AL) 
offered an amendment (#1) to require 
that industry experts are included in the 
development of cyber security 
standards that address disclosure 
requirements of cyber vulnerabilities. 
The amendment was agreed to by voice 
vote. 

 Thompson offered an amendment (#2) 
to direct the Government 
Accountability Office (GAO) to assess 
DHS’ progress in implementing 
provisions in the bill and would be due 
two years after its enactment. The 
amendment was agreed to by voice 
vote.  

 Representative Cedric Richmond (R-
LA) offered an amendment (#6) to 
help small and medium sized businesses 
by ensuring they have access to 
information from the NCCIC in the 
same manner as larger companies.  The 
amendment was agreed to by voice 
vote. 

 Representative Scott Perry (R-PA) 
offered an amendment (#8) to enhance 
communications between the Director 
of the NCCIC and the Secretary of 
DHS, describing the language as 
removing layers of bureaucracy to 
improve the response and efficiency of 
DHS and NCCIC during a cyber-
attack. The amendment was agreed to 
by voice vote. 

 Representative John Katko (R-NY) 
offered an amendment (#9) to ensure 
DHS promotes public education and 
awareness on the importance of having 
secure information systems. The 
amendment was agreed to by voice 
vote.  

 Representative Frank Keating (D-MA) 
offered an amendment (#10) en bloc 
(#1 and #2) to require DHS to review 
the operations of the U.S. Computer 
Emergency Readiness Team and the 
Industrial Control Systems Cyber 
Emergency Response Team to assess 
their information sharing capacity; and 
requires DHS to report to Congress on 
its efforts to bolster cybersecurity 
protections with international partners. 
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The amendment was agreed to by voice 
vote  

 Representative Martha McSally (R-AZ) 
offered an amendment (#11) en bloc 
(# 1 and #2) to require that the 
NCCIC share cyber threat information 
with state and fusion centers in order to 
create comprehensive picture of a 
cyber-threat. The amendment was 
agreed to by voice vote  

 Representative Bonnie Watson 
Coleman (D-NJ) offered an 
amendment (#12) to require the Under 
Secretary for Cybersecurity and 
Infrastructure Protection to implement 
a comprehensive cybersecurity 
awareness campaign addressing 
cybersecurity risks and voluntary best 
practices for mitigating and responding 
to such risks. The amendment was 
agreed to by voice vote  

 Representative Sheila Jackson Lee (D-
TX) offered an amendment (#13) en 
bloc (#1, #2, #3) to require the Under 
Secretary of Cybersecurity and 
Infrastructure Protection submit a 
report on the feasibility of creating a 
risk informed prioritization plan should 
multiple critical infrastructure owners 
and operators experience a cyber-attack 
at the same time; and directs DHS to 
consult with the National Institute of 
Standards and Technology (NIST) on 
the methods to remove personally 
identifiable information from cyber 
threats, indicators and information 
relating to cybersecurity incidents.  The 
amendment also directs DHS to 
designate a point of contact for non-
Federal entities to address questions 
that arise about implementing security 
controls. The amendment was agreed 
to by voice vote. 

 Ratcliffe offered an amendment (#14) 
to strike the language “in good faith” 
from the bill.  He explained that 
including a “negligence standard” 
undermines the basis of the 
information sharing process; and said 
the bill is aimed at encouraging entities 
to voluntary share cyber threats and 
indicators. The amendment was agreed 
to by voice vote.  

 Ratcliffe offered an amendment (#15) 
to clarify what is prohibited under H.R. 
1731, specifically that information 
reported to the NCCIC cannot be 
collected or used to engage in 
surveillance of individuals. The 
amendment was agreed to by voice 
vote.  

 Ratcliffe offered an amendment (#16) 
requiring that DHS submit a plan to 
Congress on the status of its physical 
security and cybersecurity technology 
research and development efforts for 
protecting critical infrastructure, 
including against all threats. He added 
that the plan must be updated every 
two years. The amendment was agreed 
to by voice vote.  

 Representative Donald Payne Jr. (D-
NJ) offered an amendment (#17) to 
require the Secretary of DHS to work 
with the public on how to share 
information with the NCCIC and to 
enhance its communications with 
operators of critical infrastructure. The 
amendment was agreed to by voice 
vote.  

 Hurd offered an amendment (#18) to 
ensure small and medium sized 
businesses are able to access NCCIC 
information and are included in the 
information sharing framework. The 
amendment was agreed to by voice 
vote.  
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 Representative James Langevin (D-RI) 
offered an amendment (#19)  en bloc 
(#1 and #2) that would: (1) clarify 
NCICC authority to terminate 
voluntary information sharing 
agreement if terms of agreement are 
continually violated; and (2) modify the 
Rapid Automated Sharing developed by 
the NCCIC to leverage standards and 
widely used approaches in the 
information technology industry and 
make use of existing information 
technology industry best practices. The 
amendment was agreed to by voice 
vote  

 Representative Barry Loudermilk (R-
GA) offered an amendment (#20) to 
eliminate any reporting requirements in 
the legislation seven years after its 
enactment. The amendment was agreed 
to by voice vote  

 
Amendments Rejected 
The following amendments were rejected: 

 Thompson offered an amendment (#3) 
to “sunset” the bill after five years. The 
amendment was not agreed to by a vote 
of 10 – 15.  

 Richmond offered an amendment (#4) 
to provide companies legal protections 
necessary to be full participants in the 
voluntary information sharing program 
established in the legislation.  He 
explained that the amendment simply 
states that if a company abides by 
provisions of the act, then the entity 
has full liability exemption. The 
amendment was not agreed to by a vote 
of 11 – 16.  

 Richmond offered an amendment (#5) 
regarding liability exemption, and 
would strike the language “or in good 
faith fails to act based on such sharing” 

from the bill. The amendment was not 
agreed to by a vote of 12-17.  

 Richmond offered an amendment (#7) 
to modify language regarding the 
statute of limitations from the date a 
violation occurred to the date that it is 
discovered that the violation occurred. 
The amendment was not agreed to by a 
vote of 12-17 

 
Data Breach Bill Reported Out of House 
Committee 
 
Key Points: 

 The House Energy and Commerce Committee 
marked up and reported out a data security 
and breach notification bill despite Democratic 
opposition of the package they claim would 
weaken protection that consumers currently 
enjoy under many state laws 

 
On April 14 and 15 the House Energy and 
Commerce Committee held a markup of the 
“Data Security and Breach Notification Act of 
2015 (H.R. 1770).” H.R. 1770 was favorably 
reported out by a 29-20 roll call vote. 
 
Chairman Fred Upton (R-MI) said the data 
security legislation is balanced and well 
targeted. He noted it is a bipartisan bill that 
focuses on the data criminals monetize and it 
maintains a sharp focus on financial loss and 
identity theft. He stated the bill would apply to 
companies not currently under a federal 
regulatory regime and would establish a single 
set of rules on breach notification. Upton said 
he was not yet comfortable with the bill as it 
currently exists, but expressed hope that it can 
be improved before it is finalized, urging the 
Committee to adopt the bill. 
     
Ranking Member Frank Pallone (D-NJ) stated 
H.R. 1770 would not reduce data breaches or 
their adverse effects and would weaken 
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consumer protections. He noted many existing 
state laws provide greater protections for 
consumers and said fundamental problems 
with the bill include; (1) changes to the data 
security obligations imposed on cable and 
satellite providers; (2) the right to notice of a 
breach of health information in certain states; 
and (3) the Federal Trade Commission’s (FTC) 
ability to seek adequate penalties. He asserted 
the solution is to clarify security requirements 
through more robust language or rulemaking, 
not to limit FTC authority to levy civil fines. 
He stated the FTC is primarily an enforcement 
agency and currently lacks the tools to 
effectively handle the unique data security and 
breach notification issues of the 
communications services industry. He 
expressed concern that the draft contains 
significant new language and urged Members to 
support the substitute that will be offered. 
Pallone voiced reluctance to allow the bill to 
proceed to the House floor in its current form, 
particularly if is eventually combined with 
various bills from the Senate.          
 
Amendments Adopted 
The following amendments were adopted: 

 Representative Adam Kinzinger (R-IL) 
offered an amendment that would 
expand the definition of personal 
information to include an email address 
with login and password information 
that would permit access to an online 
account.The amendment was agreed to 
via voice vote. 

 Representative Pete Olson (R-TX) 
offered an amendment that would 
reduce the per record fine from $11,000 
to $1,000 and cap FTC civil penalties 
for first time offenders, claiming 
companies that suffer data breaches 
that result in financial harm are victims. 
He explained that fines would be 
capped at $17.52 million total for 

Section 3 violations, and $8.76 million 
maximum for Section 2 violations. The 
amendment was agreed to via a roll call 
vote of 30-20. 

 Representative Marsha Blackburn (R-
TN) offered a manager’s amendment 
that would define the obligations 
imposed on the breached and non-
breached covered entities for third 
parties, and clarify that customer 
proprietary network information 
(CPNI) is covered under the bill 
regardless of whether it is held by a 
telecommunications carrier. Blackburn 
explained the amendment would 
remove the provision prohibiting the 
inclusion of a hyperlink in electronic 
notification after a breach. She added 
the amendment has an access and 
acquisition requirement that requires 
that personal information must be 
accessed and acquired to be considered 
a breach, noting that not all 
information that is accessed is then 
used maliciously. She noted the 
amendment adds futures commission 
merchants, special purpose vehicles, 
credit union service organizations, state 
chartered non-federally insured credit 
unions, and finance companies to the 
list of entities exempted from the bill. 
The amendment was agreed to via 
voice vote. 

 Representative Joe Barton (R-TX) 
offered a technical amendment that 
would clarify the term “covered entity.” 
The amendment was agreed to via 
voice vote. 

 
Amendments Rejected 
The following amendments were rejected: 

 Representative Bobby Rush (D-IL) 
offered an amendment in the nature of 
a substitute that would create more 
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robust security requirements to protect 
personal information, and special 
requirements for data brokers whose 
job is to collect, protect and maintain 
personal information. He explained the 
amendment provides for free credit 
monitoring and credit reports following 
a breach, and provides notice of 
breaches to state attorneys general. 
Rush said the application extends to 
common carriers and non-profits, and 
requiring the FTC coordinate with the 
Federal Communications Commission 
(FCC) to avoid duplicate enforcement. 
Lastly, he explained the amendment 
covers more types of information, 
including biometric and genetic 
information, geolocation, health 
medical information, health insurance 
information, payroll and credit history, 
and email. Rush urged the Committee 
to adopt the amendment in the nature 
of a substitute. The amendment was 
rejected via a roll call vote of 23-28. 

 Representative Anna Eshoo (D-CA) 
offered an amendment that would 
instruct the FTC to promulgate rules 
consistent with California law to make 
the state’s breach notification laws the 
national floor. The amendment was 
rejected by a roll call vote of 20-30. 

 Representative Jerry McNerney (D-CA) 
offered an amendment that would 
require breached entities to notify the 
appropriate attorney general in the 
event of a data breach affecting than 
500 people. The amendment was 
rejected by a voice vote. 

 Representative Joseph Kennedy III (D-
MA) offered an amendment that would 
clarify Section 6A of the bill relating to 
deceptive practices, specifically to 
preserve state unfair and deceptive 
practices (UDAP) authority and allow 

states to protect their residents from 
unfair practices. The amendment was 
rejected by a roll call vote of 19-26. 

 Kennedy offered an amendment that 
would specify the types of protections 
available to consumers against negligent 
misrepresentation of personal 
information, noting that under the 
amendment, entities can be held 
accountable for selling or failing to 
protect this information. The 
amendment was rejected by a roll call 
vote of 19-27. 

 
Data Security Act of 2015 Introduced 
 
Key Points: 

 Senators Carper and Blunt reintroduce a data 
security and breach notification bill, the second 
bill on this issue this year 

 
On April 16, Senators Tom Carper (D-DE) 
and Roy Blunt (R-MO) released the “Data 
Security Act of 2015” (S. 961), an update to 
their bill that they introduced in the last 
Congress. S. 961 is the second data security and 
breach notification bill introduced this year in 
the Senate; in January, Senate Commerce, 
Science, and Transportation Committee 
Ranking Member Bill Nelson (D-FL) 
introduced the “Data Security and Breach 
Notification Act of 2015” (S. 177), which has 
not been acted upon.  
 
In their press release, Carper and Blunt claim 
that their bill “would better protect consumers 
by replacing the current patchwork of state 
laws and establishing one set of national 
standards…[and] would provide clarity and 
certainty to all parties involved.” Additionally, 
they stated that “[t]he bill would require 
entities, including financial institutions and 
retailers, to better safeguard sensitive 
information, investigate security breaches, and 
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notify consumers when there is a substantial 
risk of identity theft or account fraud.” Carper 
and Blunt stated that “[t]hese new requirements 
would apply to businesses and organizations 
across the board that possess nonpublic 
personal information.” 
 
Carper and Blunt claimed that “[i]f the financial 
institution, retailer, or other entity determines 
that sensitive information was compromised or 
may have been compromised, the Data Security 
Act of 2015 requires the entity to investigate 
the scope of the breach, the type of 
information compromised or potentially 
compromised, and determine whether the 
information will likely be used to commit 
identity theft or fraud.” They asserted that “[i]f 
it is determined that the information was 
compromised and will cause harm, then the 
entity must notify the appropriate federal law 
enforcement agency, federal regulatory agency, 
or national consumer reporting agencies where 
the breach affects more than 5,000 consumers, 
and all consumers affected by the breach.” 
 
Upcoming Hearings and Events 
 
April 22 
America COMPETES Reauthorization Act: 
The House Science, Space & Technology 
Committee will hold a markup of H.R. 1806, 
the America COMPETES Reauthorization Act. 
 
Cybersecurity: The House Small Business 
Committee will hold a hearing to discuss 
protecting small businesses from cyber attacks. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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